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FOREWORD 


. 


A STORY, UNDOUBTEDLY APOCRYPHAL, has been making the 
rounds of lawyers’ offices. An impressive and obviously wealthy dowager 
swept into her attorney’s suite and requested numerous changes in her 
carefully drafted will. Said she, “I don’t care who gets my property just 
so I can keep it away from the government. You make any changes neces- 
sary to reach that result.” This story is almost too true to be amusing. The 
heavy hand of the tax collector rests so firmly on the shoulder of the at- 
torney drafting a will that he may lose sight of the primary purpose of 
testamentary disposition—the creation of an organized plan for distribution 
of the testator’s estate to the persons who are the objects of his bounty. 
Tax considerations must color the decisions of both attorney and client, 
but should they dominate the entire proceedings? 

The Law Forum certainly would not attempt to minimize the impor- 
tance of taxation in the drafting of wills. Indeed, the first issue of the Law 
Forum dealt with Estate Planning,’ with primary emphasis on the Revenue 
Act of 1948 and subsequent issues have contained articles on the tax prob- 
lems involved in real estate transactions * and divorce *. On the other hand, 
now, in the midst of constantly increasing tax burdens would seem to be 
an ideal time to take an objective look at the fundamentals of will drafting 
with only an incidental concern for taxation. The Index to Legal 
Periodicals reveals an ever-growing stream of articles on all phases of tax 
planning in connection with wills but very little about any of the other 
problems incident to drafting a will. It is the principal purpose of this 
symposium to treat these other problems that are involved in the prepara- 
tion of a will. 

The eternal truth of Maitland’s famous statement that “the law is a 
seamless web” is particularly apparent in the planning of symposia about 
segments of the law. Not only is it difficult to isolate individual topics for 
satisfactory treatment, but it is also a perplexing task to break down the 
broad topic into narrow compartments. Each article must of necessity be 
tied in with other articles and the whole must present a “seamless web” of 
continuity. The biggest problem is where to begin. For this symposium 
the most logical point of departure seemed to be the “Mechanics of Drafting 
a Will.” Here is discussed the multitude of practical items which must be 
considered by the lawyer who would perform workmanlike service for 
his client. It includes within its scope the treatment of many things which 
every lawyer “knows” but sometimes “forgets” in the routine of daily prac- 
tice. The mechanical steps are covered chronologically from the initial con- 
ference with the client to the final checking and execution of the completed 
will. 


* [1949] Law Forum, Spring. 
? [1949] Law Forum, Fall. 
* [1949] Law Forum, Winter. 








The heart of any will is composed of those clauses which provide a 
scheme for distribution of the testator’s property. Several legal devices are 
available to the lawyer in carrying out his client’s wishes but for the purposes 
of this symposium they have been arbitrarily divided into two categories. 
The first division deals with the creation of trusts and powers of appoint- 
ment while the second discusses the use of all other types of distributive 
provisions. “Provisions for Trusts and Powers of Appointment” make up 
the second article in the symposium. Here the impact of taxation is the 
greatest and accordingly the author has tied in the tax consequences to a 
greater extent than elsewhere in the issue. Even so, the emphasis has remained 
on the drafting problems and this article is particularly noteworthy for the 
inclusion of actual provisions which have been found workable in practice. 
The drafting technique is set forth in the best possible way—by concrete 
example. 

“Distributive Provisions” is concerned primarily with clauses other 
than trusts and powers of appointment. Legacies, devises, creation of life 
estates, the rule in Shelley’s Case, rights of after-born children, renunciation, 
and the payment of debts are all involved in this presentation. 

At the drafting stage the lawyer and the client are faced with the 
problem of selecting an executor and, if a trust is involved, a trustee as well. 
In addition, decisions must be made as to the powers that are to be entrusted 
to these individuals. The most perfectly drafted will may fail to accomplish 
its purpose if the execution is hampered by lack of ability on the part of the 
executor or trustee, or if the powers granted are inadequate or unworkable. 
The article on “Executors and Trustees” is designed to cover in detail the 
drafting problem just referred to. The author has made a step-by-step 
analysis of the necessary powers, indicating which are statutory, and which 
must be expressly covered in the will. Legal qualifications, co-trustees and 
successor trustees, compensation, selection, etc., are all within the scope of 
this article. 

The symposium concludes with a discussion of the “Functions and 
Ethical Problems of the Lawyer in Drafting a Will.” The good attorney is 
something more than a capable craftsman, the practice of law involves con- 
cepts that go deeper than mere surface accomplishment. Law is a profession 
with all of the ethical and moral implications that flow from the meaning 
of that term. As members of a profession we must never lose sight of the 
obligations which are a part of professional responsibility. This last article 
begins with a general consideration of these obligations in the light of their 
ethical implications. It moves to a discussion of the fundamental duties of 
the lawyer and then comes directly to grips with the practical aspects of 
professional ethics by applying the basic principles to concrete problems that 
face the lawyer when he drafts a will. The analysis of these problems by an 
experienced practitioner will be of intense interest to others who must 
face the same problems. Joun E. Cripser 

Editor, Law Forum 
vi 


MECHANICS OF DRAFTING A WILL 


BY J]. G. THOMAS* 


DRAFTING A WILL IS A DIFFICULT TASK, and the complexities and 
need of skillful draftsmanship are not generally appreciated by most clients 
or by some lawyers. The difficulty becomes apparent in many instances 
upon the death of the testator when the will has become final and it is too 
late to make changes, corrections, amendments, or to clarify its provisions. * 
Mistakes and ambiguities may result from the draftsman’s lack of care, his 
insufficient knowledge of the law, or his failure to obtain the necessary facts 
concerning the testator’s estate or intended beneficiaries. Skillful draftsman- 
ship based upon the necessary facts can eliminate personal and financial hard- 
ship to the beneficiaries and assure the distribution of the estate, both as to 
income and principal, as intended by the testator. 


The drafting attorney must realize the difficult task confronting him 
when first approached by his client with plans or ideas which the client 
believes to be simple and easily and speedily executed. The attorney must 
recognize his responsibility and not adopt the unrealistic attitude of the 
client. 


CONFERENCE WITH THE CLIENT 


First, sufficient time must be taken in conference with the client to ob- 
tain all necessary facts and to impress him with the necessity of full dis- 
closure. What then are the facts needed by the lawyer? 


Name 
The testator’s name must, of course, be accurately stated in the will. 
Initials only are usually insufficient, so at least the given name should be 
used for proper identification. In order to eliminate difficulties in connec- 
tion with the title to real estate, the draftsman should determine the exact 
name in which the client holds title and use that name. In the event it is 
determined that there are variances in the names in which the testator has 


* J. G. THOMAS. A.B. 1923, J.D. 1928, University of Illinois; member of 
the firm of Thomas and Mulliken, Champaign, Illinois; part-time Asso- 
ciate Professor of Law, University of Illinois, since 1947. Mr. Thomas 
wishes to acknowledge the assistance of Stuart M. Mamer in the prep- 
aration of the article. 


* Pontius v. Conrad, 317 Ill. 241, 148 N. E. 17 (1925). The court cannot guess what 
provision the testator would have made if he had thought of a particular contingency. 
Hampton v. Dill, 354 Ill. 415, 188 N. E. 419 (1933); Foss v. State Bank and Trust Co., 
343 Ill. 94, 175 N. E. 12 (1931). 
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held title to real estate, stocks, bonds, or other property, this fact should be 
recited in the introductory clause: for example, “I, John David Doe, also 
known as J. David Doe... .” 


Domicile 

The correct domicile or residence of the testator should be ascertained 
and stated in the will. The place of probate and the liability of the estate or 
its beneficiaries for state inheritance or estate taxes depend largely upon 
domicile. If the testator resides a part of the year in a house owned by him 
outside his asserted domiciliary state, recitation of domicile should eliminate 
a successful claim for so-called “death taxes” by the state of such residence. 
Such a statement aids in obtaining tax consents for release of a bank account 
or a safe deposit box maintained outside the state of domicile, or in estab- 
lishing title to the part-time residence. Many other factors also depend on 
domicile. ? 


Marital Status, Heirship 


Under no circumstances should the draftsman plan the will of the client 
without obtaining full details concerning his family. Is the client married? 
What are the names of the client’s children and descendants of deceased 
children? In the event the client has no spouse or descendants, the lawyer 
must obtain full details of the client’s family tree. Obtaining the names of 
those who have knowledge of these facts will eliminate difficulties in the 
probate proceedings. 


Beneficiaries 

Inquiry must be made as to the means of identifying the individual 
beneficiaries. This may include the relationship to the testator, the place 
of residence, or other means of identifying the individual in question.* In 
the case of a corporate beneficiary, the exact legal name * and the corporate 
powers * should be ascertained. Some personal information concerning the 
intended beneficiaries should be obtained. The legal status of each bene- 
ficiary as to minority or mental incompetency will greatly affect the advice 
given to the client as to the form of the gift. Certainly the treatment of 
bequests or devises to minors and incompetents may be varied considerably 
depending upon all the facts affecting the particular status of each such in- 
dividual. The business ability of each beneficiary and the personal feelings 
of the beneficiaries toward each other may also influence the nature of the 


gift. 


* Schultz v. Chicago City Bank and Trust Company, 384 Ill. 148, 51 N. E.2d 140 
(1943). Charitable bequest did not have to be reduced as required by California law, 
though testator died in California, since domicile was in Illinois. 

* Skinner v. Hemenway, 135 Ill. App. 582 (2d Dist. 1907). 

*Woman’s Union Missionary Society v. Mead, 131 Ill. 338, 23 N. E. 603 (1890). 

*Elmore v. Carter, 289 Ill. 560, 124 N. E. 582 (1919); Starkweather v. American 
Bible Society, 72 Ill. 50 (1874). 
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: Property Status of Beneficiaries 

Equally important is information concerning the nature and extent of 
the property presently owned by the principal beneficiaries as well as their 
expectancy as to future estate. This assumes particular importance in con- 
nection with the immediate members of the testator’s family, since many tax 
disadvantages may result from failure to consider these facts. 


Property Status of Testator 


A draftsman cannot properly serve his client unless he is familiar with 
all the facts concerning the nature and extent of the client’s property. In 
the case of real estate to be specifically devised, it is usually necessary to 
obtain the exact legal description of each parcel.* Doubtless it is unneces- 
sary to state that this information should not be obtained from the client’s 
own recollection or from such documents as tax bills or tax receipts. In 
each instance either the record title or evidence of title such as the abstract 
or title policy should be carefully checked. Not only is it necessary to ob- 
tain the correct description of the property, but it is equally essential to 
ascertain the manner in which title is held. How many lawyers have ex- 
perienced the embarrassment of relying upon the client’s statement that he 
was the owner of property in fee simple, only to find after his death that the 
property was actually held in joint tenancy or tenancy in common? 


To properly interpret a client’s wishes and make satisfactory recom- 
mendations, the value of and the income from his property must be dis- 
closed. Without this information proper appraisal of the fairness and suf- 
ficiency of the gifts cannot be made. Also, a bequest or devise of unpro- 
ductive property to a spouse will not qualify for the marital deduction. 


It is equally important to obtain the same information concerning the 
entire personal estate of the testator. The manner in which title to stocks 
and bonds is held should be checked, for it is often discovered that such 
registered securities, especially United States savings bonds, are owned 
jointly by the testator and his spouse. 


Life Insurance 

Many clients and some lawyers fail to realize the importance of life in- 
surance and its beneficiary provisions in connection with the preparation of 
a will. If one beneficiary receives more than his share by life insurance, 
the client may wish to give him less under the will. Life insurance in which 
a decendent has any incident of ownership is included in his estate for pur- 
poses of the federal estate tax, and, under some circumstances, for the pur- 
pose of computing the Illinois inheritance tax. In every instance the 
attorney must inquire as to his client’s life insurance holdings and advise 
him particularly as to its taxable features, if any. 


* Alford v. Bennett, 279 Ill. 375, 117 N. E. 89 (1917); Clancy v. Clancy, 250 Ill. 297, 
95 N. E. 141 (1911); Whitcomb v. Rodman, 156 Ill. 116, 40 N. E. 553 (1895). 
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Estate and Inheritance Taxes 

We are not particularly concerned in this discussion with estate 
planning, but in any effort to consider the mechanics of drafting a will, it is 
necessary to emphasize the necessity of considering the applicable provisions 
of the Federal Estate Tax Acts, including the Revenue Act of 1948, and 
the Illinois Inheritance and Estate Tax Acts, and to discuss the application 
of such laws to the client’s particular problem. It must be remembered that 
not only the “probate estate” but also the “taxable estate” must be carefully 
considered by the testator and the draftsman. The probate estate includes 
all property that he owns at his death and which is disposed of by his will 
or the statutes of descent. In addition, there are many other types of prop- 
erty sometimes includible in the estate for inheritance or estate tax purposes. 
Examples of this type of property include jointly owned property, real or 
personal, insurance payable to named beneficiaries other than the estate, 
inter vivos transfers by the testator found to be in contemplation of death, 
transfers in life of remainder interests subject to a life estate—in trust or 
otherwise—found to have been intended to take effect in possession or en- 
joyment on death, property in which the decedent retained certain rights 
of enjoyment or possession, and property to which the decedent was deemed 
to have had a taxable power of appointment. 


Unusual Property 


Certain types of property, not found in most estates, deserve some 
mention. The effect of a gift of a terminable interest owned by the client, 
and an appointment under a power which the client may exercise, must be 
explained to the client, especially in the light of the provisions of the Rev- 
enue Act of 1948. The advisability under applicable law of the exercise or 
non-exercise of a power of appointment must be determined. Failure to 
discover that the client has a power of appointment, for instance, may re- 
sult in a failure to exercise the power since a general residuary gift will not 
exercise such a power unless an intention to exercise it is manifested." The 
client should be cross-examined to bring to light reversions, remainders, or 
other similar types of property so that he may make proper disposition of 
them. 


Need of Liquid Funds 
The draftsman may be at fault if the estate lacks sufficient cash to meet 
its obligations and the needs of the beneficiaries. To prevent this, he must 
make a careful estimate of the amount of liquid funds necessary for the pay- 
ment of estate and inheritance taxes, mortgages or other liens upon estate 
assets, claims against the estate, spouse’s and children’s award, funeral ex- 


"Emery v. Emery, 325 Ill. 212, 156 N. E. 364 (1927); Harvard College v. Balch, 171 
Ill. 275, 49 N. E. 543 (1898). See also Notes, 127 A. L. R. 248 (1940), 91 A. L. R. 433 
(1934), and 32 A. L. R. 1395 (1924). 
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penses, and expenses of administration. In addition, funds must be available 
to pay cash bequests. A competent draftsman will advise a client so that the 
finished product will fit the pattern of the estate as it then exists, or he will 
design a new pattern for the estate that can be immediately executed to fit 
the provisions of the will. 


Advice Re Applicable Law 


Competent draftsmanship requires that the attorney advise the client 
concerning many principles of law and the possible application of such 
principles to the client’s particular situation. The married client must 
know of the spouse’s right to renounce the will, her rights upon renuncia- 
tion, and the effect of such action upon the distribution under the proposed 
will. In all wills, and especially in those containing trust provisions, it would 
seem imperative to include a renunciation clause directing that in the event 
of renunciation the will should be construed as if the spouse had predeceased 
the testator. This is particularly true where the interests passing to the 
spouse do not approximate the marital deductions. The married client 
should also be advised of the effect of after-born children on a will. The 
will should in all instances be so drafted that it will be effective regardless 
of children born after its execution. 


Revocation by Marriage 
It is elementary that, under Illinois law, marriage revokes a will.* This 
fact must be impressed upon unmarried clients so that they cannot misunder- 
stand and fail to properly execute a new will in case of marriage. 


Incapacity of Beneficiaries 

Clients who wish to leave some portion of the estate to minors should 
be advised of the formalities required in administration of the property of 
a minor. The nature and extent of the property is, of course, of prime im- 
portance in determining whether to use a trust or a legal guardianship. 
Discuss with the client the relative costs and administrative problems of the 
two methods. Explain how the character of the property to be distributed 
to the minor will determine if it can be retained by the guardian or if it will 
be necessary to create a trust with special directions to the trustee to retain 
such property. The client should be informed of the many problems com- 
monly known to attorneys in these instances. 

If a guardianship seems preferable, the client should be informed of the 
possibility of appointment of a testamentary guardian.° It should be ex- 
plained that one person may be appointed guardian of the property and 
guardian of the person, or that the duties may be divided between two indi- 


*In the absence of expressed intention to the contrary, a will is revoked by mar- 
riage. Int. Rev. Srat., c. 3, § 197 (1949); Sternberg v. St. Louis Union Trust Co., 394 Ill. 
452, 68 N. E.2d 892 (1946); Kuhn v. Bartels, 374 Ill. 231, 29 N. E.2d 84 (1940). 

* Itt. Rev. Srat., c. 3, § § 296-298 (1949). 
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viduals or between an individual as guardian of the person and a qualified 
corporation as guardian of the property. The residence qualifications of 
these classes of guardians should also be explained. 

In the event that any beneficiary is under some other form of disability, 
the same problems should be considered. 


Simultaneous Death 


In order that distribution may be had in accordance with the client’s 
wishes, an explanation of the provisions of the statutes with reference to 
simultaneous death should be made.?® Should the client wish a distribution 
in a manner other than that provided in this act, proper provision should be 
made in the terms of the will, as set forth in Section 192.6. In this connec- 
tion, it should be noted that the statute applies only when there is in- 
sufficient evidence to prove order of death. Possibly, as a closely related 
matter, the so-called Common Disaster Clause should be discussed. 1 


Joint and Mutual Wills 


Some clients may come to the lawyer’s office with a preconceived idea 
of making either a joint will’* or mutual wills.** In most instances the 
clients should be discouraged because the same disposition may be made in 
other ways and because of the danger inherent in these types of wills. 
Joint wills must be properly executed and effective as to both persons to be 
effective as to either. ** If disposition of the property by one is interpreted 
by a court to be delayed until the death of the other, the will is invalid. ** 
In a mutual will the evidence must be clear to prove the intention to make 
the wills mutual. ** The draftsman’s testimony on this matter may be given 
little weight. These are just a few of the dangers inherent in the use of 
joint and mutual wills, indicating that a lawyer should not use this form of 
will unless absolutely necessary. 

After the conference with the client the lawyer knows what the client 
wishes to accomplish by his will, and how, in a general way, to carry out the 
client’s wishes. However, he may not be ready to begin drafting the will. 


* In. Rev. Srat., c. 3, § § 192.1-192.7 (1949). Section 192.1 provides as follows: 
“Where the title to property or the devolution thereof depends upon priority of death 
and there is no sufficient evidence that the persons have died otherwise than simultane- 
ously, the property of each person shall be disposed of as if he had survived, except as 
provided otherwise in this Article.” 

™See page 334, infra. 

* A joint will is the will of two or more persons contained in the same instrument. 
A joint will usually is mutual. 

*“Mutual or reciprocal wills are the separate instruments of two or more persons, 
which are reciprocal in their provisions, and by which each testator makes testamen' 
disposition in cas of the other.” Monninger v. Koob, 405 Ill. 417, 422, 91 N. E.2d 411, 
414 (1950). 

* Martin v. Helms, 319 Ill. 281, 149 N. E. 770 (1925). 

* Gerbrich v. Freitag, 213 Ill. 552, 73 N. E. 338 (1905). 

* Monninger v. Koob, 405 Ill. 417, 91 N. E.2d 411 (1950). 





5 
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USE OF EXPERTS 


With the complexities of our law, including the infinite tax aspects, no 
individual draftsman can expect to be expert in every phase. He must be 
soundly grounded in the statutory and case law, have a comprehensive 
knowledge of federal and local taxes, not only those involving estate and 
inheritance taxes but also gift, corporate, property, and income taxes. 
Knowledge of insurance and the possible beneficiary provisions, business 
practices, and farm operations may be required. A successful draftsman 
will require expert advice from the accountant, the tax adviser, the business 
associate, the life underwriter, ‘the banker, the trust officer, and, when farm 
property is involved, the farm expert. Cooperation from such a team will 
assure, in the proper situations, a complete, comprehensive, and satisfactory 
plan for the client. 


OUTLINE OF PROVISIONS 


With the necessary facts obtained the draftsman can plan the dispostive 
provisions of the will. All possibilities and contingencies must be recog- 
nized and provided for by the draftsman. An essential aid to this process 
is the careful preparation of a comprehensive outline and a diagram of the 
possibilities of survival. Few, if any, lawyers can maintain in their minds, 
in an orderly and accurate fashion, the multiple possibilities that may exist. 
There should be no possibility of failure of remaindermen. In the case of a 
testamentary trust there would be intestacy; if the trust is inter vivos there 
would be a reversion and possibly a taxable one.’*?_ Whichever may be the 
situation, the result would be undesirable. Proper preparation of an out- 
line will point out ambiguities and inconsistent provisions and eliminate 
failure to provide for each contingency. 


USE OF LANGUAGE 


Only after such thorough preparation should the draftsman attempt to 
write the will. He is prone to repeat in a parrot-like fashion the time 
honored and time worn phrases of his ancestors. One of the most important 
problems in will draftsmanship is the need for modernization and simplifica- 
tion of the language used. 

- The preparation and the execution of a will is a solemn task, not to be 
entered upon lightly. But there is no need for spurious solemnity in either 
the language or the execution. Verbosity is unnecessary; in fact it may 
well be argued that verbosity springs from lack of knowledge of the subject 
matter and the desire to impress the client with sheer bulk. The draftsman 
can better impress his client with the soundness of his advice on substantive 
provisions than with repetition of archaic incantations. 


* Spiegel Estate et al v. Commissioner of Internal Revenue, 335 U. S. 701, 69 Sup. 
Cr. 301 (1949). 








332 THE DRAFTING OF WILLS IN ILLINOIS — [Vot. 1950 


One cannot be unmindful of the value of precedent in the use of certain 
terms in wills. Language has been construed by our courts and there is 
greater certainty of construction when the same word, phrase, or clause 
is used. Under such circumstances the language construed should be used, 
but the other obsolete, verbose and, to the layman, unintelligible language 
should be simplified. Can a draftsman, after completing his work, receive 
a greater compliment than to hear his client say, “I understand every word 
of it.” 


TYPICAL CLAUSES 


The draftsman will have available many typical clauses which he will 
use, as necessary in drafting the will. The advisability of the simplification 
of language will be pointed out in discussing some of the more common 
phrases and clauses. Extreme simplification will be suggested in some cases 
with the knowledge that many of us will continue to prefer the more 
customary language so long as it is not too verbose and archaic. 


“Last Will and Testament” 

“Last Will and Testament” is commonly used by lawyers as a title in 
referring to a will. There is no longer a distinction between the use of a 
testament for the disposition of personal property and a will for the devise 
of real estate. Why not, then, use merely the word “will”? 


Preamble 

There is a certain fascination in this ancient introductory clause: 

“In the Name of God, Amen. I, John Doe, a resident of and domiciled 
in the City of Champaign, County of Champaign and State of Illinois, being 
of sound mind and memory, and under no restraint, constraint, or undue 
influence whatsoever, and realizing the uncertainties of this frail and transi- 
tory life, do hereby make, publish and declare this to be my Last Will and 
Testament, hereby revoking all Wills and Codicils to Wills heretofore by 
me made.” 

However, much of this is pure window dressing. Doesn’t “make” 
mean the same as “make, publish and declare”? Since the term will includes 
codicils under the Illinois Probate Act, there is no need of referring 
separately to the codicil. Wouldn’t the following introductory clause have 
the same legal effect? 

“I, John Doe, of Champaign, Illinois, hereby make this Will, hereby 
revoking all Wills heretofore made by me.” 


Revocation 
A specific declaration of revocation, as indicated above, appears essential 
under the provisions of the Illinois Probate Act.** The statute provides, 


* tur. Rev. Srar., c. 3, § 197 (1949). 
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among other methods of revocation, as follows: “(b) by some other will 
declaring the revocation, (c) by a later will to the extent that it is incon- 
sistent with the prior will, or (d) by an instrument in writing declaring 
the revocation and signed and attested in the manner prescribed by this 
Article for the signing and attestation of a will.” Any properly drawn will 
containing a residuary clause would be effective as a revocation of prior 
wills, but the existence of facts undisclosed to the draftsman might conceiv- 
ably cause the testator’s wishes to be nullified if a specific revocation is not 
included. 


Payment of Debts 


The insertion of a provision for the payment of debts and funeral ex- 
penses is in most instances simply a statement of the executor’s obligation, 
which exists regardless of the language of the will. *® It has been customary 
for Illinois draftsmen to combine the provision for the payment of debts 
and funeral expenses with a direction concerning the payment of inheritance 
and estate taxes. In wills disposing of taxable estates, a “tax clause” is im- 
perative, and its provisions may largely determine the effectiveness of the 
will in carrying out the client’s intentions. 


Tax Clause 

Under Illinois law the residuary estate will bear the full burden of the 
estate tax unless the will, based upon the client’s wishes, provides otherwise. 
If it is the desire to exempt some beneficiaries but not others, this may also 
be done by an appropriate provision. 

The Estate Tax Regulations *° make it clear that “Death Tax Clauses” 
are of prime importance, and the draftsman must give careful consideration 
to his client’s wishes and the result of the proposed clause. It must be re- 
membered that the value of any marital gift for the purpose of the marital 
deduction is the value of the bequeathed property reduced by the amount of 
any estate and inheritance taxes chargeable against it. The amounts of the 
marital deduction and the estate tax are mutually dependent. It may there- 
fore be desirable, in order to obtain a deduction co-extensive with the full 
amount of the marital gift, to shift the tax burden from the marital to the 
non-marital portion. This eliminates the need to use the algebraic formula 
in computing the tax. It follows that the draftsman must construct the tax 
clause in accordance with the need of the particular estate after giving 
careful consideration to his client’s wishes. 

Typical of a clause providing that all such taxes shall be a charge 
against the general estate, whether such taxes are assessed against both the 
probate estate and property passing outside the probate estate, is the 
following: 


"Id. § 357. 
*U. S. Treas. Reg. 105, § 81.47a (1942). 
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“I direct the executor hereinafter named to pay as a part of the expenses 
of administering my estate all inheritance, estate, transfer or succession 
taxes, including, in the discretion of the executor, interest and penalties 
thereon, which may be assessed by reason of my death on any property or 
interest therein included in my gross estate for tax purposes. I hereby 
waive, on behalf of my estate, any right to recover from any person any 
part of such inheritance or estate taxes so paid.” 

If the testator desires the death taxes paid from the estate assessed on ac- 
count of the probate estate only, the following may be used: 

“All inheritance, estate, transfer or succession taxes including, in the 
discretion of the executor, interest and penalties thereon which may be 
assessed or imposed upon or with respect to the legacies and devises provided 
in and by this will, shall be paid out of my estate as an expense of administra- 
tion without apportionment or proration.” 

The tax clause must be varied to meet the wishes and needs of the client. 


Common Disaster 

In the event a will contains only one bequest and devise, for example, a 
gift of all the property to the testator’s wife and if she does not survive the 
testator then to his daughter Mary, a special and separate common disaster 
clause is unnecessary, and such a provision may be included in the bequest, 
as follows: 

“I give, devise and bequeath all my property, both real and personal, to 
my wife, Jane Doe, and if she does not survive me, or if she and I die at the 
same time or in a common disaster or under such circumstances that it is dif- 
ficult or impossible to determine which died first, then to my daughter, 
Mary.” 

This clause would not qualify for the marital deduction if the wife died 
as a result of the common disaster. 

Should the property be left to several beneficiaries, a typical common 
disaster clause is: 

“Any person who shall have died at the same time as I, or in a common 
disaster with me, or under such circumstances that it is difficult or impossible 
to determine which died first, shall be deemed to have predeceased me. Any 
person (other than myself) who shall have died at the same time as any in- 
come beneficiary of any trust hereunder or in a common disaster with such 
beneficiary, or under such circumstances that it is difficult or impossible to 
determine which died first, shall be deemed to have predeceased such 
beneficiary.” 

Illinois has adopted the Uniform Simultaneous Death Act,** so the 
drafting attorney should be familiar with its provisions. 


* Tir. Rev. Srat., c. 3, § 192.1-192.7 (1949). 
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The exact language used must bear careful scrutiny where a marital de- 
duction is involved. Accidents may occur as a result of which one member 
of the family may die several days, weeks, or even months after another 
member of the family. In such as instance there is no question about sur- 
vivorship, but a testator may wish to guard against this possibility or, in case 
of the spouse, wish the property to pass in order to take advantage of the 
marital deduction. 

Under the 1948 Revenue Act the law allows a deduction even though 
the bequest is conditioned upon survival of the spouse by not more than six 
months or death at any time as a “result of” a common disaster. ** It is 
possible for one to die many years later “‘as a result of” physical injuries 
sustained in an accident, and it is debatable whether Congress intended the 
allowance or disallowance to hinge upon so slender a possibility. The Reg- 
ulations ** provide that the deduction will not be allowed if at the time of 
the final audit there is still a possibility that the spouse will be deprived of 
the property by reason of her death resulting from a common accident. It 
would therefore appear wise to use clauses providing for survival by a 
specific period of time rather than death “as a result of” a common disaster. 


In Terrorem Clauses and Conditions 

Not infrequently a testator requests that provision be made to guard 
against the possibility of objection to the probate of his will or a contest of 
the will by providing that any contesting legatee or devisee shall forfeit his 
distributive share. This is commonly called an “in terrorem” clause. This 
clause should never be used without careful search of the decided cases for it 
is not looked upon with favor by the courts. Litigation quite naturally 
follows the use of the clause when the forfeiture deprives a legatee of valua- 
ble rights. In the event the clause is used, it should provide for an alterna- 
tive disposition of the forfeited bequest or devise. 

Conditions should be imposed upon legacies or devises only after a care- 
ful study of reported decisions. Lawful conditions may be attached but, in 
many instances, litigation has followed upon the claim that the condition 
violates or is abhorrent to public policy. Typical of such a condition is one 
where the gift is conditioned upon the legatee never marrying or requiring 
that a legatee become divorced. The courts have repeatedly held that this 
violates the public policy of the state in fostering the institution of 
marriage. ** 

Other Clauses 


Extended discussion of the many types of distributive and administrative 
clauses are contained in other articles in this issue of the Law Forum. Those 


* Int. Rev. Cope, § 812(e) (1) (D); U.S. Treas. Reg. 105, § 81.47a-b (1942). 

* U.S. Treas. Reg. 105, § 81.47b (1942). 

* Winterland v. Winterland, 389 Ill. 384, 59 N. E.2d 661 (1945); Tripp v. Payne, 
339 Ill. 178, 171 N. E. 131 (1930). 








336 THE DRAFTING OF WILLS IN ILLINOIS — [Vot. 1950 


clauses are the ones in which the testator will show the greatest interest and 
a will is without effect that doesn’t contain them. 

Brief mention has been heretofore made of examples of unnecessary 
language and the advantage of simplicity in draftsmanship. Is it necessary 
in order to dispose of all of the testator’s property to state: 

“I give, devise and bequeath all the rest, residue and remainder of my 
estate, real, personal and mixed, of whatsoever kind and character and 
wheresoever situate, of which I am now possessed or of which I may die 
seized and possessed, to... .” 

Without analyzing all the language just quoted, let me mention only a 
word or two. Is it necessary today in Illinois to use the feudal term to “die 
seized”? What is mixed property? Lawyers generally have used the term 
many times but doubtless without comprehending its meaning and without 
complete understanding as to its use. Words and Phrases ** gives a definition 
for mixed property from a New Jersey case ** as “That kind of property 
which is not altogether real nor personal, but a compound of both. Heir- 
looms, tombstones, monuments in a church, and title deeds in an estate are of 
this nature.” (I, too, had not looked up the definition until I started this 
article.) Doesn’t “I give the remainder of my estate to . . . .” mean the 
same? 

Testimonium Clause 

There is customarily inserted at the close of a will a so-called Testi- 
monium Clause similar to the following: 

“In Witness Whereof, I have hereunto set my hand and seal to this, my 
Will, consisting of four typewritten pages (this page included), on the 
margin of the first three pages of which I have attached my signature for the 
greater security and better identification, this day of. 
195... 








(SEAL)” 





Certainly the validity of the will is not dependent upon the use of such 
a clause and there can be no prescribed form. Two specific reasons appear 
for its use however. It includes the important fact of the date of execution, 
and the clause as given states the fact that a specific means has been used to 
identify the several pages of the will, thereby preventing the substitution 
of pages. 

Attestation 
The Illinois Probate Act *” requires only that a will be witnessed by two 


or more credible witnesses. An attestation clause, accurately and properly 
stating the essential facts in connection with the execution, is considered 


“27 Worps anp Purases 407. 
* Miller v. Worrall, 62 N. J. Eq. 776, 780, 48 Atl. 586, $87 (1901). 
* Tur. Rev. Srat., c. 3, § 194 (1949). 
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essential by most lawyers. It serves as a record of the proceeding and cer- 
tainly may be of real value in refreshing the recollection of a forgetful 
witness. It is of even greater value if the witnesses attempt to testify that the 
will was not duly executed. ** The following is typical of such clauses: 


“We hereby certify that the foregoing instrument was, on the date 
thereof, declared by the testator, John Doe, as his Last Will, in our pres- 
ence, who at his request and in his presence and in the presence of each of 
us, have subscribed our names hereto as witnesses to the execution thereof, 
believing the said testator, John Doe, at the time of so signing, to be of 
sound mind and memory and under no constraint, restraint or undue in- 
fluence whatsoever.” 


AMBIGUITIES AND CONTINGENCIES 


Good draftsmanship involves the proper use of English, clarity and 
brevity of expression, freedom from use of ambiguous language, and a 
thorough knowledge of the client’s problem and the applicable law so that 
all contingencies may be covered. 


Ambiguities are the cause of suits to construe wills and they are re- 
grettably frequent. The draftsman must study the language used, not once, 
not twice, but time after time in a sincere effort to detect any ambiguities. 
He must ask himself whether there can be any doubt as to who, when, or 
what is meant. Do not be placed in the position of the lawyer who drafted 
his client’s will appointing “my nephew, John” as the executor and giving 
his residuary estate to his nephews, without naming them. The executor was 
in fact a grand-nephew. Does he share in the residue? The court held that 
since he was characterized as a nephew for one purpose, he should be treated 
as one for all purposes. *° 


Recently there appeared the following candid advice to draftsmen: 


“The construction question here presented provides, in a very sim- 
ple and plain manner, a suggestion of what attorneys should always do 
with a tentative draft of a will before its execution. In this case, the will 
was written by an attorney, other than the present attorney for the 
petitioner, in a competent and clear form except for the one bad spot in 
Its composition necessitating the present construction. If the draft of 
proposed will had been studiously read by its draftsman with a view to 
detecting ambiguous language and clarifying it so as to forestall possible 
questions of construction, he should, ‘and undoubtedly would, have 
noted the ambiguity inherent in the words, ‘pay all the charges accruing 
on said property while she so occupies same.’ It would have been very 
apparent that this language should be amended. The attorney might 
have said to his client, ‘If +e do not substitute a clearer direction as to 
this provision, there will be a more or less costly construction question 


™* Brelie v. Wilkie, 373 Ill. 409, 26 N. E.2d 475 (1940). 
* In re Horton’s Estate, 5 N. J. Super. 518, 68 A.2d 658 (1949). 
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arising in connection with your will before your estate can be finally 
settled. Besides the expense, the Court may not accurately guess what 
your precise intent was. I think that you probably mean that your 
trustee is to pay certain charges i in connection with the maintenance of 
the home consisting of such items as taxes, special assessments, water 
rates, insurance premiums and ordinary repairs out of principal so as not 
to deplete the income which you want your wife to receive.’ If the 
client said, ‘Yes, that is what I do mean,’ then this clause would be 
amended to read, ‘ pay from principal all taxes, special assessments, water 
rates, insurance premiums and ordinary repairs in connection with said 
real property while it shall be so occupied by her.’ In a more compli- 
cated problem (e.g. directions as to vesting, or envisaging contingencies) 
as to the selection of testamentary (or contractual) language which 
would avoid all legal pitfalls and eliminate any and all ambiguity, the 
attorney should take the time and adopt the means (such as consulting 
an expert) necessary to evolve an unquestionably adequate linguistic 
solution before he submits the instrument for execution. In every in- 
stance where the suggestion implicit in this gratuitous comment is com- 
petently adopted and followed, the attorney is rendering better 
professional service, the estate is saved unnecessary expense, and, even- 
tually, some perplexed surrogate has one less ‘headache’.” *° 


CHECKING THE WILL 


No will should be executed without a careful examination of the instru- 
ment by the drafting attorney. He must review the many basic principles 
which he had in mind when the draft was made. He should study the in- 
strument objectively as though it were written by a third party. A review 
by an office associate may bring new ideas and new interpretations and may 
even uncover ambiguities and contingencies which the draftsman had not 
noticed. The client should also study the document and be given an ex- 
planation of the effect and operation of all clauses. If his lay mind finds 
some portion difficult to understand, consider the need from a legal view- 
point of revising and clarifying the particular provision. Do not fail, in 
the event any portion is changed, to study the effect of such change on 
other portions of the will. 


CODICILS 
Codicils are, in effect, amendments to existing wills, and the same prin- 
ciples of drafting must be followed. No codicil should be drafted without 
a careful study of the will itself to avoid inconsistencies. The same and 
possibly greater care should be exercised in drafting codicils than in drafting 
the original will. 


” Page, S., In re Furry’s Will, 196 Misc. 763, 765, 92 N. Y¥. S.2d 349, 352 (1949). 


Se 


— 


OO 
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INTERLINEATIONS AND ERASURES 


A word should be said about the typing of a will. It should always be 
neat and erasures should be avoided, particularly if they are of such a nature 
that some question of a substantive change having been made might be 
raised. If some last minute change is to be made in the will, retype it rather 
than face the task, on probate, of proving that the interlineation or altera- 
tion was made before execution. ** 


EXECUTION 


Before execution the entire will, preceding the testimonium clause, 
should be completed with no blanks remaining. In the testimonium clause, 
if the day, month, or year has been left blank, the testator should insert the 
date in his own handwriting before signing, though the lawyer may properly 
make the insertion. The testator must carefully read the will before execu- 
tion and the draftsman must be certain that it complies with his or her 
wishes. As mentioned earlier, many lawyers follow the practice of having 
the testator sign or initial each preceding page before signing on the signa- 
ture line. It is a wise practice. 

Care must be taken that the execution is in conformity with the law of 
the state. A careful lawyer will have a definite and complete procedure 
which he will invariably follow and will make a memorandum of the event 
immediately upon concluding the execution. Such a memorandum may be 
priceless in the event the valid execution is later challenged. 

The testator and the witnesses should be together throughout the pro- 
cedure and at all times in the sight and hearing of each other. Beneficiaries 
should not be present. The testator should not only sign the will in the 
presence of the witnesses but should state to them that it is his will. The 
witnesses, of course, need not know the contents of the instrument. 

The best drafted wills can fail because improperly executed. It is an 
essential step in the process and one that must be attended by the lawyer. 
Never allow a client to execute a will without proper supervision. 


WITNESSES 
Witnesses to wills should be selected with care. In order that the wit- 
nesses may reasonably be expected to be available when the will is offered 
for probate they should be younger than the testator and should be re- 
putable ** persons of reasonably permanent residence in the community. 
Proof of the will can be more easily made if the witnesses’ signatures are well 
known so that they can be proven in the event of death. ** The witnesses 


* Allwood v. Cahill, 382 Ill. 511, 47 N. E.2d 698 (1943); Martin v. Martin, 334 Ill. 
115, 165 N. E. 644 (1929). 

* Even though a person awaiting sentence for forgery could tesitfy as a subscribing 
witness. In the matter of Noble, 124 Ill. 266, 15 N. E. 850 (1888). 

* Glos v. Schildbach, 344 Ill. 23, 176 N. E. 65 (1931). 
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should be qualified to make formal proof of the will. Particular knowledge 
of the formalities of execution of a will are of importance, at least in the 
relatively few instances when the will is attacked. In the event a person 
beneficially interested under a will, including the appointed executor or the 
spouse of such person, ** should act as a witness, the devise, legacy, or in- 
terest is void as to such beneficiary, unless there are sufficient other wit- 
nesses as required by the statutes, ** subject to the exception that an heir 
could take not to exceed his interest in the estate had the will not been 
established. Care must be used in selecting the attesting witnesses and it is 
the attorney’s responsibility to fulfill this task. 

In order that there may be no insurmountable difficulty in reaching 
witnesses, their actual place of residence, including street address, should 
be shown after their signature. 

The use of three or four witnesses rather than the two required by 
statute in Illinois will make proof of execution easier and eliminate the 
need for the issuance of a dedimus. 


DUPLICATE WILLS 


It has been customary with a relatively few lawyers and in a few com- 
munities to execute wills in duplicate original. This practice is fraught with 
danger. If both executed wills are not produced or satisfactorily accounted 
for at the time of probate, there is the immediate presumption that the 
missing executed counterpart has been destroyed by the testator, with the 
intention of revoking the will, and therefore the available executed copy 
will be deemed to have been revoked. ** Only the “original” of the will 
should be signed. Revocation by statutory method of one of the duplicate 
originals is a revocation of the will. *” 


CONCLUSION 


Little has been written on the subject of drafting wills. The foregoing 
discussion is an effort to call to the attention of Illinois lawyers a few of the 
more important matters that deserve consideration. It is a plea for careful, 
thoughtful work in a field of the law that daily involves increasing com- 
plexities and problems, a plea for a more understanding approach and solu- 
tion of the client’s problem. Many questions have of necessity been lightly 
touched on, but it is hoped that their mention will stimulate consideration of 
others. The mechanics of drafting wills is important but the following 
articles give to the reader a thorough analysis of the more technical and 
important aspects of drafting wills. 


“Fearn v. Postlethwaite, 240 Ill. 626, 88 N. E. 1057 (1909). 

* Irv. Rev. Stat., c. 3, § 195 (1949). 

*57 Am. Jur., Wills, § 553. 

"In re Estate of Holmberg, 400 Ill. 366, 81 N. E.2d 188 (1948). 


PROVISIONS FOR TRUSTS AND 


*POWERS OF APPOINTMENT 


BY AUSTIN FLEMING * 


NO OTHER SYSTEM OF LAW, Professor Scott has declared, has so 
flexible a tool for making dispositions of property as the Anglo-American 
trust.* It is available for all purposes that are not illegal or against public 
policy. 


REASONS FOR CREATING TRUSTS 


A type of trust familiar to lawyers and laymen alike is the testamentary 
trust employed in connection with estates of decedents. Such trusts are 
established for a variety of reasons, * but chiefly: (1) to secure professional 
management of the trust property and relieve the beneficiaries of the re- 
sponsibilities and burdens entailed in present-day investment and reinvest- 
ment of securities, and in keeping the necessary accounting records; * (2) to 
preserve the trust corpus throughout a life or series of lives and pass it in- 
tact to the ultimate takers; * (3) to provide protection for a spouse, children, 
parents, and dependents and assure them of a livelihood during a lifetime or 
until the attainment of specified ages or for some other shorter period; * and 
(4) to secure tax advantages.® 


* AUSTIN FLEMING, A.B. 1927, University of Michigan; J.D. 1929, Uni- 
versity of Michigan; attorney for the Northern Trust Company of Chi- 
cago; member of Probate Practice Committee, Chicago Bar Association; 
member of Executive Committee of Section on Probate and Trust Law 
of the Illinois State Bar Association; member of the section on Real 
Property, Probate, and Trust Law of the American Bar Association. 


*Scott on Trusts § 1 (1939). 

22 Bocert, Trusts AND Trustees § 231 (1935); 1 NossaMANn, Trust ADMINISTRA- 
TION AND TAXATION § 1 (1945); TRacHTMAN, Estate PLANNING 105 (1949 edition of a 
monograph published by Practicing Law Institute). 

* Fisher, Round Table Council on Property and Status: The Drafting of Wills and 
Trusts, 9 AM. L. ScHoot Rev. 902, 910, 916 (1941): “I believe the reasons for most 
testamentary trusts are .... (2) to provide investment services more skilled than those 
which would otherwise obtain.” STEPHENSON, WiLLs 176 (1928): “. ... most trusts un- 
der wills are created .. . for the benefit of those who, by reason of age or inexperience 
or other duties need to be relieved of the burden of attending to business.” 

*1 NossaMan, Op. cit. supra note 2, § 1; TRACHTMAN, Op. cit. supra note 2 at 105 

*Wormser, Your Witt 55 (1937). SHatruck in his AN Estate PLANNER’s Hanp- 
BOOK 220-224 (1948) lays stress on the importance of the trust as a “protective mechan- 
ism” for the family group after the death of the family breadwinner. 

*1 NossaMAN, Op cit. supra note 2, § 1; TRACHTMAN, Op. cit. supra note 2, at 105. 
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Of these reasons, tax motives have undoubtedly predominated in re- 
cent years.’ Until the passage of the Revenue Act of 1948, * the desire to 
have the estate of the first decedent pass free of tax on the death of the sur- 
viving spouse was almost the universal occasion for employing a testamen- 
tary trust in the wills of married persons.® The marital deduction law, 
while removing to some extent the former tax incentives for placing spousal 
gifts in trust, has in no wise lessened the function of the trust in the tax 
planning of decedents’ estates, especially with respect to non-marital 
portions. *° 


USE OF LEGAL LIFE ESTATES 

A generation ago the legal life estate was commonly used to accom- 
plish some of these purposes and is still not an infrequent arrangement in 
many parts of the country. However, most lawyers agree that the testa- 
mentary trust is preferable to the legal life estate. ** While suited to land, 
heirlooms, and certain specific assets, ** the legal life estate raises many 
problems and practical difficulties, particularly when applied to estates of 
cash and securities—problems and difficulties productive of frictions and 
disputes which do not arise when a trust is created.** Moreover, the 
Revenue Act of 1948 has added a further disadvantage to the legal life 
estate by making it ineligible for a marital deduction, even though coupled 
with a general power of appointment, whereas a trust with such a power 
may qualify. ** 


SKILL REQUIRED IN PREPARATION 


It is trite to say that a tool as versatile as the testamentary trust calls for 
an equally versatile craftsman. Yet perhaps no professional labor performed 
by lawyers today demands so much in the way of time and knowledge 
of technical fields as does the preparation of testamentary trusts. Only one 
who has done the job can appreciate fully the difficulties of lawyers in draft- 
ing present-day testamentary instruments. Add to the inherent difficulties, 
the reluctance of clients to give the necessary facts and their tendency to put 


* TRACHTMAN, Op. cit. supra note 2, at 105; SHATTUCK, op. cit. supra note 5, at 236: 
“An original purpose and function of the trust was to avoid the ancient counterpart of 
modern taxes. In the period before enactment of the Statute of Uses the trust was reg- 
ularly employed to avoid the burden of feudal tenure.” 
*62 Srat. 110 (1948); 26 U.S. C. § 11 note (1949). 
* TRACHTMAN, OP. cit. supra note 2, at 105; McLucas, Marital Deduction for Estate 
Taxes, 86 Trusts & Estates 445 (1948). 
*Fleming, Drafting of Wills and Trusts in the Light of the Proposed Amend- 
ments to the Estate and Gift Tax Regulations, 30 Cu. Bar Recorp 153 (1949). 
“ TRACHTMAN, Op. cit. supra note 2, at 114, McLucas, Estate Planning Under the 
New Tax Law, 87 Trusts & Estates 261 (1948). 
® TRACHTMAN, OP. cit. supra note 2, at 117. 
* 1 Scort, op cit. supra note 1, § 24.1. 
*U. S. Treas. Reg. 105, § 81.47 b(d) (1942). 
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off consulting the lawyer until the elevénth hour, not to mention the dif- 
ficulty of adequate compensation to the lawyer for time spent in the 
preparation of a will, ** and a symposium such as the present one cannot fail 


of its purpose. 


TYPES OF TESTAMENTARY TRUSTS 


In structure, testamentary trusts may be divided into private trusts and 
charitable trusts, ** and each of such trusts may be divided into dispositive 
and administrative clauses.’* Under dispositive clauses may be considered 
the words of gift to the trustee, the directions for the payment or application 
of income, and the gifts over of principal upon termination. Administrative 
clauses are dealt with in other sections of the symposium. 


WORDS OF GIFT 


It is hornbook knowledge that no technical language or form of ex- 
pression is necessary to express the intent to create a trust.** But the law 
reports are filled with will cases involving disputes over whether vague pro- 
visions create a trust or a legal life estate.*® Certainly it would seem wise 
not to leave such an intent to implication, but to employ unequivocal words 
of transfer to the trustee “in trust” for the purposes specified in the 
instrument. ”° 


MARITAL DEDUCTION CLAUSES 


Quantum-wise the testamentary trust may consist of the whole residue 
of the estate or a part of it or of a bequest in trust ahead of the residuary 
gift. Trusts of the entire residue present no particular problem in phrasing. 
But trusts designed to secure the marital deduction involve special problems, 
both as to quantum and sequence. The object of such trusts is, of course, to 
qualify for the federal estate tax marital deduction. ** 


In some cases it is not important, or the testator is not particular, 
whether more or less than the precise maximum marital deduction is ob- 
tained. *? In such instances the drafting of the trust may be handled in a 
more or less traditional manner. Specific devises may be made of the 
residence and other real estate, and cash gifts and bequests given of such 
other special assets as the testator wishes his spouse to receive. Such be- 


% Zeiss, Round Table Council on Property and Status: The Drafting of Wills and 
Trusts, 9 AM. L. Scoot Rev. 902, 920 (1941). 

1 BocERT, Op. cit. supra note 2, § 1. 

™ REMSEN, THE PREPARATION OF WILLS AND Trusts 481 (2d ed. 1930). 

 REMSEN, Op. cit. supra note 17, at 252. 

* Thompson v. Adams, 205 Ill. 552, 69 N. E. 1 (1903); see Note, 147 A. L. R. 605 
(1943). 

 REMSEN, Op. cit. supra note 17, at 252. 

* McLucas, supra note 11, at 270. 

* TRACHTMAN, Op. cit. supra note 2, at 33. 
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quests and legacies, taken with any joint property and qualifying insur- 
ance, will provide an assured marital deduction in some amount even 
though not keyed exactly to the statutory maximum. However, with estate 
planning for husbands and wives more than ever a matter of “pure mathe- 
matics”, ** most testators may be expected to insist on taking the precise 
maximum marital deduction, no more or no less, and the draftsman must 
have at his command suitable provisions for achieving this aim. 


Where the estate consists solely of cash, securities, and real estate which 
will pass by will and no non-testamentary interests of any kind are held, an 
accurate division may be expressed in terms of a fraction of the net testa- 
mentary estate before death taxes, when it is desired that such gift be un- 
diminished by such taxes.** The following form for such handling has 
been proposed by the Section - Real Property, Probate, and Trust Law of 
the American Bar Association: 2 


“In case my said wife shall survive me, one-half (4) of all the rest, 
residue and remainder of my property, of whatsoever character and 
wheresoever situated, which may remain after all of the foregoing 
provisions of this Will have been satisfied or provision for the satisfac- 
tion thereof duly made, I devise and bequeath to A as Trustee, such 
one-half ('4) to consist of property which will qualify for the marital 
deduction as grains by the Federal revenue laws in force at the 
time of my decease, to be known as ‘Share A’. 

“Any and all succession, inheritance or estate taxes, State or Fed- 
eral, levied or assessed by reason of my death shall be paid by my 
Executor out of that part of my residuary estate remaining after all of 
the foregoing provisions of this Will have been satisfied or provision 
for the satisfaction thereof duly made (including, without limiting the 
generality hereof, all the provisions of the preceding paragraph of this 
Will in case my said wife shall survive me), without any right in or 
duty upon my Executor to seek or obtain contribution, reimburse- 
ment, or exoneration from any person or property on account of any 
of such taxes. In case my said wife shall survive me, the part of my 
residuary estate remaining after all of the foregoing provisions of this 
Will have been satisfied or provision for the satisfaction thereof duly 
made (including, without limiting the generality hereof, all the fore- 
going provisions of this and the preceding paragraph hereof), I devise 
and bequeath to A as Trustee, such property to be known as ‘Share 7.” 


Such a clause, however, would be unsuited if the testator’s anticipated 
taxable estate includes insurance, jointly held property, powers of appoint- 


* McLucas, supra note 11, at 270. 

* Epmonps, Report or Propare Courts, Law and Procedure Committee, Section of 
Real Property, Probate and Trust Law, American Bar Association Proceedings, Sept. 18, 
1950, Berman, The Effect of the Federal Estate Tax on the Marital Deduction, 27 Taxes 
529 (1949). 
* EpMONnDS, Op. cit. supra note 24. 
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ment, or other non-testamentary interests, and if the marital deduction will 
be comprised in part of such items. 
To take account of non-testamentary assets, and in recognition of the 
unpredictability of the precise amount of the maximum marital deduction, 
it is the more general practice to express the quantum of the marital gift in 
a formula type of provision, passing just enough of the testamentary estate 
to make up the exact allowable deduction. * 
Two types of formula clauses are in common use: (1) A pecuniary or 
“dollar” bequest expressing the gift in terms of an amount equal to a given 
percentage of the over-all estate; and (2) a fraction of the residue adjusted 
for assets qualifying for the marital deduction but passing outside the will. 

An example of the first type, leaving the property in trust, is: ** 

“If my wife, MARY DOE, survives me, I give and bequeath to 

R as Trustee, an amount equal to fifty per cent (50%) of the value of 
my adjusted gross estate as finally determined for Federal estate tax 
purposes, less the aggregate amount of marital deductions, if any, al- 
lowed for such tax purposes by reason of property or interests in 
property passing or which have passed to my said wife otherwise than 
by the terms of this article of my Will.” 

An example of the second type, also leaving the property in trust, has 
been proposed by the Section of Real Property, Probate, and Trust Law of 


the American Bar Association: 2° 


“If my said wife, MARY DOE, shall survive me, I direct that all 
the rest, residue and remainder of my property of every kind, nature 
and description, real and personal and wheresoever situated, which 
shall remain after payment of all debts, claims, funeral and administra- 
tion expenses, and the devises and legacies under the preceding Articles 
of this Will (but before payment of any estate, inheritance and 
similar taxes), which rest, residue and remainder is hereinafter called my 
‘net estate’, shall be divided into two parts hereinafter called repec- 
tively ‘Fund A’ and ‘Fund B’, in the following manner: 

“1. Fund A shall be a fraction of my ‘net estate’, which fraction 
shall be computed upon the basis of the final determination in the Fed- 
eral estate tax proceeding in respect of my estate. The numerator shall 
be the difference between the maximum marital deduction allowable in 
such proceeding and any marital deduction allowed therein in respect 
of property or interest in property which does not pass under this 
Article of my Will. The denominator shall be the value of all prop- 
erty or interest in property which does pass under this Article of my 
Will. There shall not be included in Fund A any property or interest 
in property w hich does not qualify for a marital deduction. 


* TRACHTMAN, Op. cit. supra note 2, at 33-40; McLucas, supra note 11, at 270. 
* McLucas, supra note 11, at 270; Miller, Transfers by Will, [1949] Law Forum 


76, 82. 





* EpMONDS, OP. cit. supra note 24. 
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“2. In computing such fraction the maximum marital deduction 
allowable shall be determined on the basis of all property or interest 
in property included in my gross taxable estate, the value thereof and 
the deductions therefrom as determined in the Federal estate tax pro- 
ceeding; the marital deduction allowed in respect of property or in- 
terest in property which does not pass under this Article of my Will 
shall be as determined in such proceeding; and the value of all prop- 
erty or interest in property which does pass under this Article of my 
Will shall be determined on the basis of all property or interest in prop- 
erty included in my gross estate which passes under this Will, the 
value thereof and the deductions therefrom specified in the first para- 
graph of this Article as determined in such proceeding, deductions for 
legacies and devises of property to be taken at the value of the prop- 
erty specifically bequeathed or devised as so determined and deductions 
for dollar legacies to be taken at the dollar amounts thereof. The 
fraction so determined shall be applied to my ‘net estate’ to determine 
the amount of Fund A. 


“3. Fund B shall consist of the balance of my ‘net estate’ (or all 
of my net estate if for any reason Fund A cannot be constituted) and 
shall include any property or interest in property which does not qual- 
ify for a marital deduction for Federal estate tax purposes. 

“(Fund A is then given outright or in trust for the wife with power 
of appointment and Fund B is disposed of as testator may wish.)” 


Pecuniary Type Formula Clause 


When a pecuniary type formula clause is used its proper sequence in 
the will must be considered. While it is possible to provide that the marital 
fund shall be created out of the residue with the trustee rather than the 
executor making the allocation, the preferable practice is to constitute it a 
bequest ahead of the residuary gift. Such handling not only frees the marital 
portion from tax diminution and simplifies tax computations, *® but even 
more important, it makes the selection and allocation of assets the duty of 
the executor. The executor through his recourse to the probate court for 
orders of distribution and approval of accounts may secure a discharge 
from liability in the absence of fraud, accident, or mistake * not readily 
available to a trustee making such selection and allocation in a jurisdiction 
where testamentary trusts are not court supervised. 


When a pecuniary type formula clause is used, it is customary to con- 
fer upon the executor various enabling powers including authority to satisfy 
the bequest in cash or kind or partly in both, and to set forth any limitations 


* Eastman, Computation of Marital Deduction for Federal Estate Tax Purposes, 
88 Trusts & Estates 168 (1949); EpMonps, op. cit. supra note 24; Miller, supra note 27, 
at 80. 

* Tu. Rev. Srat., c. 3, § 444 (1949). 
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~ upon, or recommendations in regard to, the executor’s authority. The fol- 
lowing paragraph is illustrative: ** 

“My Executor shall have full authority and discretion to satisfy 
said bequest wholly or partly in cash or kind, and to select and desig- 
nate, and to convey and assign to the Trustee of said trust fund, the 
cash, securities, or other assets, including real estate and interests 
therein, which shall constitute said trust fund, and also to sell and con- 
vey any part of my estate, including real estate and interests therein, 
without order of court, provided, however, that any property so 
conveyed and assigned in kind to satisfy said bequest shall be valued for 
that purpose at the value thereof as finally determined for Federal 
estate tax purposes, and provided further that in no event shall there be 
included in said trust fund any asset or proceeds of any asset with 
respect to which a marital deduction would not be allowable if so in- 
cluded. Said bequest shall abate to the extent that it cannot be satis- 
fied in the manner hereinabove provided. Said bequest shall be free 
of all estate, inheritance, transfer, and succession taxes.” 


Two practical problems arise from the use of a pecuniary type formula 
clause conferring authority to distribute in kind: first, as of what date shall 
assets distributed in kind be valued; and second, what method of division 
should be followed as to assets so distributed? 


As to the time for valuing assets, two possible dates exist: (1) the date 
of transfer to the spouse or to a trustee for her benefit, and (2) the date 
used for estate tax valuation purposes, (i.e., date of death or anniversary 
date). In the case of marital gifts designed to qualify for a marital deduc- 
tion, the objection to the use of a date of transfer basis is that it may result 
in a pro tanto loss of the tax deduction where an enhancement of the estate 
occurs after the testator’s death and appreciated assets are used to satisfy 
the gift. The tax collector, being concerned only with estate tax valuations 
and assets passing to or for the benefit of the surviving spouse based on such 
valuations, may allow a tax deduction only with respect to assets distributed 
in kind on an estate tax valuation basis. *? Moreover, a date of transfer basis 

laces a premium on timing by the executor, and whatever moment is 
selected by him for division is likely to disappoint the spouse or the remain- 
derman where their interests are not identical or congenial. For these 
reasons it is generally thought preferable to employ tax date values in mak- 
ing allocation of assets in kind in satisfaction of the marital bequest. °° 
However, in the absence of a provision to contrary effect, the rule is that 
assets distributed in kind in payment of a general pecuniary legacy are to be 


* Edmonds, Administrative Problems under Marital Deduction Clauses, 89 Trusts 
& Estates 380 (1950). 

“Edmonds, supra note 31, at 381. 

* Edmonds, Probate Problems under Marital Deduction, 88 Trusts & Esrares 631, 
632 (1949). 
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valued at their fair market value on the date of transfer. ** Accordingly, to 
indicate the testator’s intention and to permit the executor to adopt a valua- 
tion date other than the time of transfer, the marital gift clause of the 
pecuniary type under discussion should contain an express provision on the 
point such as that appearing in the quoted paragraph. 


The question of the time for evaluation of assets distributed in kind re- 
lates to the executor’s income tax liability in respect to capital gains, where 
appreciated assets are used to satisfy the marital gift. Under the so-called 
“Suisman” rule ** the excess of the value of securities transferred in payment 
of a cash legacy, over the basis to the estate, represents taxable income de- 
rived from a “sale or other disposition” ** of the assets. However, argu- 
ments can be made that the Suisman doctrine does not apply to marital 
gifts for the reason that the marital cases involve a division or apportion- 
ment of assets rather than satisfaction and payment of a cash legacy. The 
problem seems inherent in almost any method used in evaluating assets 
distributed in kind in a pecuniary type formula bequest where values may 
change between the estate tax basis date and the time of transfer. The im- 
portance or unimportance of the problem undoubtedly depends on how 
soon after the anniversary date the executor transfers assets to establish 
the marital trust, and how skillfully he uses his authority to select and al- 
locate cash and low appreciation assets; hence is as much an administrative 
as a drafting problem. ** 


As to the proper method of dividing assets in kind under a pecuniary 
type formula clause the question is whether such division should be on a 
horizontal or vertical plane and whether the spouse has a right to insist 
upon one method as against another or upon one method as to certain assets 
and another as to others. It would seem that the widow, having only a 
pecuniary bequest, has no absolute right to compel distribution in kind to 
any extent, much less specify any particular method of allocation. ** The 


“Boston Safe Deposit and Trust Co. v. Reed, 229 Mass. 267, 118 N. E. 333 (1918). 

* Suisman v. Eaton, 15 F. Supp. 113 (D. Conn. 1935), aff'd, 83 F.2d 1019(C. C. A. 2d 
1936), cert. denied, 299 U. S. 573, 57 Sup. Ct. 37 (1936); Commissioner v. Brinckerhoff, 
168 F.2d 436, 440 (C. C. A. 2d 1948): “We have heretofore held that the use by the 
executor of property of the estate to satisfy a legatee’s claim for a cash payment is a 
taxable transaction in which gain or loss of the estate is to be recognized to the extent 
of the difference between the estate’s basis and the value of the cash liability satisfied.” 

* 52 Srat. 484 (1938); 26 U.S. C. Illa (1945). 

“Normally the executor’s transfer of assets to the spouse or marital trustee will 
occur as promptly after the anniversary date as possible. Edmonds, Administrative Prob- 
lems under Marital Deduction Clauses, 89 Trusts & Estates 380 (1950). A transfer 
before that time would lose the benefit of the optional valuation basis by freezing the 
value of assets turned over to those on the date of transfer. Int. Rev. Cope § 811 (j). 
A substantial delay after that time may entail gains or losses to the estate with possible 
income tax and personal liabiliry consequences. 

* Edmonds, Administrative Problems under Marital Deduction Clauses, 89 Trusts 
ann Estates 380, 382 (1950); Edmonds, Probate Problems under Marital Deduction, 
88 Trusts & Estates 631, 632 (1949). 
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’ wishes of the testator should be ascertained whenever possible and any pre- 
ferred method of dividing assets in kind set forth in the will. In the absence 
of any expressed preference the responsibility for making proper division 
is that of the executor, taking into consideration all factors, tax and other- 
wise, which have a bearing on the problem. The following clauses are 
illustrative of provisions which may be included to cover the question ex- 
pressly where it is felt desirable to do so: 

If testator prefers distribution in kind: “In the exercise of his dis- 
cretion under this article, I suggest that my Executor, so far as he deems 
it practicable and in the best interests of my estate to do so, make 
selection and distribution (if the property distributable is to be limited 
to securities add: “of all securities in my estate”) in kind and on a 
proportionate basis.” 

If testator desires all advantages resolved in favor of the remainder- 
man: “In satisfying said bequest, it is my wish that all advantages be re- 
solved in favor of my residuary estate.” 

If testator desires all advantages resolved in favor of the spouse: 
“In satisfying said bequest, it is my wish that all advantages be resolved 
in favor of said bequest.” 

Pecuniary type formula clauses may create problems in regard to real 
estate unless carefully drawn. *® Title to real estate does not ordinarily pass 
to the executor, and unless he is given the power to divest title from the 
residuary taker and convey it to the spouse or to a trustee for her benefit, he 
is probably powerless to satisfy the marital bequest with real estate interests, 
and under the Illinois Probate Act would have no alternative but to sell and 
convert realty into cash to make delivery. *° Accordingly, if the residence 
or other real estate is to form a part of the marital bequest, and a pecuniary 
type formula clause is employed, it should expressly authorize the executor 
to transfer and convey real estate. 


Fraction of Residue Clause 

It has been said that a pecuniary type bequest has the disadvantage of 
“freezing” the wife’s interest so that she does not share with remaindermen 
any changes in the value of the estate, and also results in an income tax 
capital gain to the executor when appreciated assets are used to satisfy the 
wife’s pecuniary bequest. ‘* To preserve the relative interest of the wife 
and the remaindermen should the estate increase or decrease in value prior 
to the time of actual distribution and to eliminate gain or loss to the executor 
upon satisfaction of the marital bequest a “fraction of residue” type of 


* Fleming, supra note 10, at 155. 

“Tut. Rev. Srat., c. 3, § 379 (1949). 

“ Letter to attorneys from Harris Trust and Savings Bank, Chicago, Llinois, May 
10, 1950. 
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clause, such as that set forth above, ** has been suggested by some attorneys 
in lieu of a pecuniary type clause. 


Some so-called fractional residue formula clauses are in fact pecuniary 
and would not achieve their intended function. A true fractional residuary 
bequest would undoubtedly avoid the capital gains problem and maintain 
the relative position of the marital and non-marital interests and in limited 
situations has merit. In estates consisting solely of cash and marketable 
stocks and bonds or when relations between the marital and non-marital 
interests are at “arm’s length”, as may be the case in second marriages or 
childless unions, a fractional residue type formula clause would maintain 
relative positions and avoid possible frictions. For general use, however, 
such a clause seems unduly rigid and restricted. The chief reason for using 
a divided estate plan is tax saving, and the purpose of a separate marital 
share is to pass only enough property to the spouse to secure the tax deduc- 
tion without augmenting her estate subject to tax at her later death. Ac- 
cordingly, it is not by any means universally desirable to have the spouse 
participate in appreciated assets; rather it is more often desirable to have 
any enhancement enure to the non-marital estate and escape a second tax at 
the spouse’s death. Also, the fractional residue type clause lacks the 
flexibility of a pecuniary bequest and deprives the executor of any discretion 
in the selection of assets to satisfy the marital gift. He has no choice but to 
allocate assets in kind on a vertical basis. Yet a broad discretion in the 
executor is highly desirable if the estate is to be most effectively admin- 
istered, particularly where the estate includes high-appreciation and low- 
appreciation assets or where a residence or other real estate is held or where 
a controlling interest in a family corporation is owned which the testator 
wishes ultimately to pass to his children. While the capital gains tax feature 
should not be overlooked, it is only one of many important factors and may 
often be avoided largely if not wholly through a considered selection of 
assets. 


Residence Clauses 

Some attorneys favor an outright devise of the residence to the sur- 
viving spouse, and the elimination of the problems which arise through 
including it in a trust.** However, if it is to be included, it is generally 
thought preferable to direct its allocation to the marital rather than to the 
residuary trust.‘* Through aging and depreciation it is likely to have a 
lesser value at the surviving spouse’s death. Also, it gives the surviving 
spouse the opportunity to will the residence to a particular child if desired. 


” See form cited p. 345, note 28, supra. 

“Casner, Estate Planning under the Revenue Act of 1948, 62 Harv. L. Rev. 413, 
444 (1949): “Normally residential real estate should be given outright to the wife.” 

“U.S. Treas. Reg. 105, § 81474 (c) (1942) provides that a power to retain a 
residence for the spouse for her personal use will not disqualify the trust. 
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Inclusion of the residence among the marital trust assets may give rise to 
certain administrative problems. For example, the value of the residence 
may exceed the amount of the marital bequest, or though less than the 
amount of the bequest, the other assets allocated to the marital trust may be 
insufficient to pay taxes, carrying charges, and expenses. Where such 
possibilities are present, inclusion of the following clause in the enabling 
language quoted ** above may be considered: 

“If at the time of my death the property occupied by me and my 
wife as our residence shall be included in my estate, it is my wish that 
my Executor allocate such residence to the marital trust. If the value 
of said property shall be in excess of the amount herein bequeathed to 
the Trustee of said trust, then anything herein contained to the con- 
trary notwithstanding, the residence shall constitute the entire corpus 
of the trust.” 

The following additional paragraph should then be added to the dis- 
positive provisions of the marital trust: 

“If the residence in which my wife and I are residing at the time 
of my death shall be included in the marital trust, my wife shall have 
the right to use and occupy said residence, rent free, so long as she de- 
sires to do so, and the Trustee shall pay from the income or principal of 
said marital trust, as it deems proper, such amounts as it deems necessary 
for taxes, special assessments, upkeep, and repairs on said property.” 

In the residuary trust an additional paragraph should be inserted: 

“If the trust created under article -_——— for the benefit of my 
wife shall arise and the property occupied by me and my wife as our 
residence at the time of my death shall become an asset of said trust and 
the other assets included therein shall be insufficient, either as to income 
or principal, to provide for and meet any taxes, special assessments, up- 
keep, and repairs on said property, the Trustee is authorized to pay 
from the income or principal of the residuary trust as it deems proper, 
such amounts as it deems necessary for such taxes, special assessments, 
upkeep, and repairs on said property.’ 


Estates under $120,000 

Estates between $60,000 and $120,000 present a special drafting prob- 
lem in creating a marital trust of the proper size, since no tax purpose is 
served by making the amount of the marital gift larger than the difference 
between the $60,000 tax exemption and the amount of the adjusted gross 
estate. To do so unnecessarily increases the spouse’s estate subject to tax at 
her later death. In such cases it may be preferable to employ specific be- 
quests, devises, and cash gifts to take advantage of the marital deduction, 
and the fact that the value of the property so passing is slightly more or less 


“See pp. 344, 345, supra. 
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than the precise amount is unimportant. ** However, where a formula 
clause is employed the following limitation may be included: *7 


“. +. an amount equal to fifty per cent (50%) of the value of my ad- 
justed gross estate as finally determined for Federal estate tax purposes 
(but in no event in excess of the difference between the value of my 
adjusted gross estate and the amount of the exemption allowed for the 
purpose of determining the so-called additional or tentative Federal 
estate tax) ....” 


Unproductive Property 


Unproductive property in marital trusts presents many problems of 
drafting and administration. Real estate is the type of asset usually thought 
of in this connection, but equally common is stock in closely held family 
corporations. The Revenue Act of 1948 contains no express requirement 
that the trust property shall be income-producing, ** and the Commissioner’s 
Regulations are only an inference from what is called the “beneficial enjoy- 
ment required by the statute” in its direction that the spouse be “entitled for 
life to all the income from the corpus of the trust.” *® Further, the Regula- 
tions speak of trusts consisting “substantially” of non-income producing 
property and property “not likely to be income producing” © during the 
spouse’s lifetime, but what these terms mean and how they will be applied 
by the Commissioner and interpreted by the courts remain to be seen. 


The Regulations indicate that a power to retain non-productive prop- 
erty in a trust with a power of appointment in the surviving spouse will not 
disqualify if the spouse can compel the trustee to convert or otherwise deal 
with such property, or if the applicable rules for administration of the trust 
require the trustee to make such property productive or convert it within 


“ Casner, supra note 43, at 435: “In view of the fact that the tax consequences may 
not be too serious if such gifts total slightly less or even slightly more than the maximum 
allowable deduction, reasonably close may be close enough.” 

“Fleming, Drafting Problems in Wills under the Federal Revenue Act of 1948, 
29 Cur. Bar Recorp 231, 232 (1948). 

“Casner, Estate Planning Under the Revenue Act of 1948—The Regulations, 
63 Harv. L. Rev. 99, 101 (1949), Trachtman, The New Marital Deduction Regulations, 
88 Trusts & Estates 336, 392 (1949): “It is conceivable, therefore, that the regulations 
as to unproductive assets are invalid in law because they impose requirements not 
found in the Code.” 

“U.S. Treas. Reg. 105, $ 81.47a (c) (1942): “The surviving spouse is ‘entitled for 
life to all the income from the corpus of the trust,’ within the meaning of section 
812(e) (1) (F), if the effect of the trust is to give her substantially that degree of bene- 
ficial enjoyment of the trust property during her life which the principles of the law 
of trusts accord to a person who is unqualifiedly designated as the life beneficiary of a 
trust. Such degree 2 enjoyment is given only if it was the decedent’s intention, as 
manifested by the terms of the trust instrument and the surrounding circumstances, 
that the trust should produce for the surviving spouse during her life such an income, 
or that the spouse should have such use of the trust property, as is consistent with the 
value of the trust corpus and with its preservation. 

“U.S. Treas. Reg. 105, § 81.47a (c) (1942). 
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-a reasonable time, or if the trustee is directed to provide the requisite bene- 
ficial enjoyment as by payments to the spouse out of other assets.°* In 
many cases the problem can be avoided by directing the executor to allocate 
all unproductive property to the non-marital trust. °? In other cases the fol- 
lowing clauses indicate possible ways in which these restrictions may be met: 


Right of spouse to compel! conversions: “Anything in this Will contained 
to the contrary notwithstanding, my wife, MARY DOE, shall have the 
power at any time and from time to time to compel the Trustee to con- 
vert any non-income producing assets at any time held in the marital 
trust to income producing property by delivering to the Trustee a writ- 
ten direction to such effect, and upon receipt of such direction the 
Trustee shall have the duty forthwith to convert such assets to in- 
come producing property.” 

Trustee required to make all property productive: “In the administration 
and investment of the marital trust, it shall be the duty of the Trustee to 
keep the assets of said trust productive at all times.” 

Provision for compensation in lieu of income: “Anything in this Will 
contained to the contrary notwithstanding, if within thirty (30) days 
prior to the close of any year following my death, the whole or a sub- 
stantial part of the trust property held in the marital trust shall consist 
of assets from which no income shall have been received by the Trustee 
during such year, the Trustee is directed as soon as convenient within 
such thirty (30) day period to pay to my said wife such amount or 
amounts out of the principal of the marital (or residuary) trust as 
shall be equal to interest at the rate of four per cent (4%) per annum on 
the fair value of such of the assets held in the marital trust on the first 
day of the last calendar month of such year as determined by the 
Trustee, as have been unproductive during such year, or during such 
part of such year as said unproductive assets shall have been held in the 
marital trust.” 


It is possible, of course, to create a trust that does not depend upon a 
power of appointment to qualify, and this also is a further way to avoid the 
restrictions imposed by the Regulations as to unproductive property, since 
these restrictions apply only to marital trusts dependent on a power of ap- 
pointment to qualify them for a tax deduction. ** Such a trust would be one 
leaving property in trust for W for life, and the remainder on her death 
to her estate. Since no person other than W and her estate have any in- 
terest in the trust, no “terminable interest” is created, the trust qualifies for 
a tax deduction as “property passing from the decedent to his surviving 
spouse,” and the requirements of the law as to trust property subject to a 
power of appointment do not have to be met. Such trusts have been called 


"U.S. Treas. Reg. 105, § 81.47a (c) (1942); Trachtman, supra note 48, at 392. 

= Trachtman, supra note 48, at 392. 

* Casner, supra note 48; Trachtman, supra note 48, at 338; McLucas, Current Issues 
Concerning the Martial Deduction, 27 Taxes 1114, 1116 (1949). 
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“remainder to estate trusts” ** in contrast to “power of appointment trusts,” 
and where non-productive property, such as real estate or closely held 
corporate stock with no or only a sporadic dividend history predomi- 
nates in an estate, or where for any other reason it is impossible or im- 
practical to comply with the technical requirements governing marital 
trusts subject to powers of appointment, consideration may be given to the 
use of an “estate trust”. Such a trust may be created by the following 
language: “Upon the death of my wife, the entire remaining principal, to- 
gether with any accrued and undistributed income therefrom, shall be paid 
over, conveyed, and distributed to the Executor or Administrator of her 
estate.” Such phrasing, however, may create a problem under the Illinois 
Inheritance Tax Law * as to the manner in which such a trust will be taxed 
under Section 25 thereof. While it would seem that the property should 
be taxed wholly in Class I to the widow, it is possible that the remainder 
interest will be treated as passing under the laws of descent and distribution 
to a stranger, and hence attract a stranger bracket assessment. The following 
language in creating a “remainder to estate” trust lays greater emphasis on 
the completeness of the interest of the spouse and less on the separateness 
of the life estate and the remainder, and may avoid the tax result referred 
to: 
“Said trust shall forthwith absolutely and indefeasibly vest in said 
MARY DOE, but the Trustee shall retain possession thereof during her 
lifetime and pay the income therefrom to her in convenient installments, 
but not less frequently than quarter-annually, during her lifetime.” 


DISPOSITIVE CLAUSES 


Next to be considered are dispositive clauses. Normally, such clauses 
deal first with income and then with corpus, and such will be the order 
here adopted. 


Distribution of Income 


Income clauses should specify the name of the income beneficiary, the 
periodicity of payment, and duration. A typical clause would read: 
“The income from said trust shall be paid in convenient installments, 
but not less frequently than quarter-annually, to my wife, MARY DOE, 
during her lifetime.” 


Whatever form of income clause is adopted, it is important that it dispose 
of all the income. ** Particular care must be used in cases in which the in- 
come is to be paid to two or more persons with the trust to terminate on an 
event which may happen after the death of one of them. If the income 


* McLucas, supra note 53, at 1116. 

* Tut. Rev. Srat., c. 120, § § 375, 398 (1949). 

“ McCracken, Factors to Be Considered in the Drafting of a Testamentary Trust, 
28 Cur. Bar Recorp 311, 313 (1947). 
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“accruing after the death of one of the beneficiaries is not expressly disposed 

of, troublesome questions of interpretation arise, as the recent case of 
Glaser v. Chicago Title & Trust Co.** well demonstrates, and construction 
suits are inevitable. 


In marital trusts it is the common practice to introduce the income 
clause with the phrase, “commencing with the date of my death” in order to 
assure compliance with the statutory direction that the surviving spouse 
be entitled to “all the income for life.” ** In Illinois this merely states the 
provisions of the Principal and Income Act *® and does not appear to be 
wholly a “must” under the marital deduction law and the regulations there- 
under. ® Frequently, income from the estate is required during the period 
of administration to pay taxes and costs of administration, particularly in 
estates with farms or other non-liquid assets. The regulations indicate, by 
implication at least, that a provision in a will stating that the executor shall 
or may use any part or all of the income earned on trust property to pay 
taxes or costs of administration will not disqualify the trust, but go only to 
the question of the value of the interest passing to the surviving spouse. ** 


Question has been raised as to whether the addition of the phrase, “com- 
mencing with the date of my death” creates additional complications as to 
real estate assigned to the marital trust. The general rule is that income 
from real estate between the date of death and the divestment of title by 
the executor belongs to the devisee and not to the executor. ** The problem 
is whether this phrase alters the usual rights to income from real estate prior 
to date of allotment, and if not, whether the fact that income prior to alloca- 
tion is payable to the devisee will forfeit the allowance of the deduction on 
the trust property. °* The answer in both cases would seem to be in the 
negative. The phrase refers only to income which is payable by law from 
the date of death and is not sufficient or intended to change legal rights to 
income from real estate prior to date of allocation. Also, the fact that in- 
come from real estate is payable to the devisee prior to allocation goes only 
to the value of the interest passing to the spouse and should not vitiate the 
entire deduction if the Commissioner’s Regulation means what it seems to 


** 393 Ill. 447, 66 N. E.2d 410 (1946). 

“Int. Rev. Cope § 812 (e) (1) F 

Iu. Rev. Srar., c. 30, § 163 (1949). 

“U.S. Treas. Reg. 105, § 81.47c (a) (1942): “In determining the value of the in- 
terest in property passing to the spouse account must be taken of the effort of any mate- 
rial limitations upon her right to income from the property. An example of a case in 
which this rule may be applied is a case in which the decedent bequeaths property in 
trust for the benefit of his spouse but the income from such property from the date of 
the decedent’s death until distribution of the property to the trustee is to be used to pay 
expenses incurred in the administration of the estate.” 

* Casner, supra note 48, at 104; McLucas, supra note 53, at 1115. 

” Hayne v. Fenton, 321 Ill. 442, 151 N. E. 877 (1926); Bucher v. Bucher, 86 Ill. 377, 
381 (1877). 

“Edmonds, supra note 33, at 632. 
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say.* On the analogy of the charitable deduction cases, it is possible the 
Commissioner may take the position that the value of income diverted from 
the spouse and payable to the devisee must be determinable as of the date of 
the testator’s death, and hence it may be advisable in appropriate cases to 
place a time limit within which the executor must act to divest title and 
allocate real estate to the trustee of the marital trust. °° 


Where the testator desires principal as well as income to be available to 
the spouse, the following provisions may be considered as possible additions 
to the income clauses: * 


“In case the income payable hereunder to my said wife, together with 
all other income available to her, shall be less than _...__ Dollars 
($ .) in any year dating from the time of my death, the Trustee 
shall pay to my said wife such sums from the principal of the marital 
trust so that she will be in receipt of a total income from all sources 
of _______ Dollars ($_...____) during each such year. 


“In sbthina to the foregoing provisions in favor of my said wife, the 
Trustee shall be fully authorized to pay to my said wife such sums from 
the principal of the ‘marital trust as in its sole discretion shall be neces- 
sary or advisable from time to time for the medical care, comfortable 
maintenance, and welfare of my said wife, taking into consideration all 
other income and cash resources available to my said wife for such 
purposes from all sources known to the Trustee. * 


“In addition to the foregoing provisions in favor of my said wife, she 
shall have the right at any time and from time to time to withdraw any 
part or all of the principal of the marital trust. The Trustee shall make 
payment without question upon the written request of my said wife 
delivered to the Trustee, and such right of withdrawal shall be a 
privilege which shal! exist only when exercised voluntarily by my said 
wife and in no event shall it be interpreted to include an involuntary 
exercise of such right by her.” 


Distribution of Corpus 
Schemes for the disposition of corpus are limitless, and necessarily must 
be drawn to meet the particular circumstances of each case.** Three types 
of plans for disposing of corpus occur most frequently. 


“U.S Treas. Reg. 105, § $1.47¢ (a) (1942). 

© McLucas, supra note 53, at 1115, 1116. 

“See Gordon, Will Drafting under New Tax Law, 87 Trusts & Estates 93 (1948). 

" Wolcon, Keviewmg Wills and Trusts, 88 Trusts & Estates 113 (1949): “The 
necessity for discretionary payments of principal to supplement the income may come 
from heavy taxation and high prices as well as from sickness ... Also it is well not to 
require 2 request from the beneficiary for physical or mental conditions may prevent 
it when need exists.” 

“McCracken, supra note 56, at 314; Remsen, Tue Paeraration or WILLS AND 
Trusts, ¢. 37, Dispositive and Trust Clauses, contains helpful forms and suggestions. 
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1. Outright distribution retaining only shares of minors until legal age 
is reached: 


“Upon the death of my wife, — the Trustee shall 
distribute the principal of the trust estate in equal shares to such of my 
children, A, B, and C, as shall then be living; provided, however, that 
the then living descendants of any of my said children who shall be 
deceased shall take per stirpes the share which such deceased child 
would have been entitled to take if living, and provided further that if 
any share of the trust estate becomes distributable to any beneficiary 
who has not attained the age of twenty-one (21) years, then such share 
shall immediately vest in such beneficiary, but notwithstanding the 
foregoing provisions the Trustee shall retain possession of such share 
during the period in which such beneficiary is under the age of twenty- 
one (21) years, and in the meantime shall use and expend so much of the 
income and principal of each such share as the Trustee deems necessary 
or desirable for the care, support, and education of such beneficiary, 
and any income not so expended shall be added to principal. The 
Trustee shall have with respect to each share so retained all the powers 
and discretions had with respect to the trust estate generally.” 





2. Division into shares for children and issue of deceased children, 
with distribution upon attainment of specified ages: 


“Upon the death of my wife, the Trustee shail 
divide the trust estate as then constituted into equal separate shares so 
as to provide one share for each then living child of mine and one share 
for the then living descendants, collectively, of each deceased child of 
mine, and such shares shall be held and disposed of as follows: 


“(a) The income from each share so provided for a child of mine 
shall be paid in convenient installments to or for the benefit of such 
child until complete distribution of such share or until such child’s 
prior death. (If minimum income or principal encroachment is desired, 
add appropriate language.) 

“(b) When each child of mine reaches the age of twenty-five (25) 
years or upon division of the trust estate into shares if such child has 
then attained such age, the Trustee shall distribute to such child one 
half ('4) in value of the principal of his or her share then held here- 
under; and when each child reaches the age of thirty (30) years or upon 
division of the trust estate into shares if such child has then attained such 
age, the Trustee shall distribute to such child the balance of his or her 
share then held hereunder. 

“(c) In the event of the death of a child of mine prior to complete 
distribution of his or her share, then upon the death of such child his or 
her share as then constituted shall be distributed per stirpes to his or her 
then living descendants, if any, or if none, then per sturpes to my then 
living descendants, except that each portion otherwise distributable to 
a descendant of mine for whom a share of the trust estate is then being 
held hereunder shall be added to such share. 
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“(d) Subject to the provisions of paragraph (e) hereof, each share 
set apart for the descendants of a deceased child of mine shall be 
distributed per stirpes to such descendants. 


“(e) If under the provisions of paragraphs (c) and (d) above, any 
share of the trust estate becomes distributable to a descendant who has 
not attained the age of twenty-one (21) years and for whom no share 
of the trust estate is then being held hereunder, then such share shall 
immediately vest in such descendant, but notwithstanding the pro- 
visions of said paragraphs (c) and (d) the Trustee shall retain possession 
of such share during the period in which such descendant is under the 
age of twenty-one Q 1) years, and in the meantime shall use and expend 
so much of the income and principal of each such share as the Trustee 
deems necessary or desirable for the care, support, and education of 
such descendant, and any income not so expended shall be added to 
principal. The Trustee ‘shall have with respect to each share so re- 
tained all the powers and discretions had with respect to the trust 
estate generally.” 

3. Continuing the trust as a single entity until a particular event of 
ermination when distribution is made outright: 


“From and after the death of my wife, , the income 
from the trust estate shall be paid in convenient installments per stirpes 
to my descendants from time to time living, until my youngest child 
from time to time living attains the age of thirty (30) years or until all 
of my children shall have died prior to attaining such age, and there- 
upon, or immediately upon the death of my said wife if my youngest 
then living child shall have attained such age or all of my children shall 
then be deceased, the trust estate as then constituted shall be distributed 
per stirpes to my then living descendants.” 





Spousal Power to Appoint Principal 


In marital trusts other than the “remainder to estate” variety previously 
referred to, it is necessary that the spouse be given a power of disposal over 
the corpus exercisable by her alone and in all events. °° Such a power may 
be a right of withdrawal exercisable at any time during lifetime or by a 
testamentary power of appointment exercisable by will at death. "° A form 
conferring right of withdrawal appears above. A clause conferring a 
testamentary power of appointment might read: 

“Upon the death of my wife, __________, the entire remain- 
ing principal of the marital trust shall be paid over, conveyed, and dis- 
tributed to or in favor of such appointee or appointecs (including the 
estate of my said wife), in such manner and in such proportions as my 
said wife may appoint in and by her Last Will. In disposing of the 
marital trust, the Trustee shall be fully protected in relying upon an in- 


“Int. Rev. Cove § 812 (e) (1) F. 
“U.S. Treas. Reg. 105, § 81474 (c) (1942). 
" See p. 356, supra 
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~ strument which shall have been admitted to probate in any jurisdiction 
as the Last Will of my said wife or in acting upon the assumption that 
she shall have died intestate in case the Trustee shall have no notice of 
the existence of a Will of my said wife within three (3) months after 
her death. In default of the exercise of such power of appointment by 
my said wife, or insofar as such appointment shall not extend or take 
effect, then upon the death of my said wife the entire remaining princi- 
pal of the marital trust, or the part of said trust not effectively ap- 
pointed, shall be added to and become a part of the residuary trust, to 
be held, administered, and disposed of in accordance with all the pro- 
visions of my Will governing the residuary trust.” 


POWERS OF APPOINTMENT IN CONNECTION 
WITH TESTAMENTARY TRUSTS 


Reference has been made to powers of appointment required in con- 
nection with marital trusts, but their use is by no means limited to so 
parochial a purpose. “Lawyers in increasing numbers,” says Professor W. 
Barton Leach, ” “have discovered in the last twenty-five years that the power 
of appointment is the answer to more problems that face a draftsman of 
wills and trusts than any other device.” 


While it is frequently said that no particular form of words is neces- 
sary for the creation of a power of appointment, so long as the intent ap- 
pears, ** nevertheless it would seem advisable in drafting wills that the words 
used should clearly indicate whether the power is general (exercisable in 
favor of any person including the donee’s estate or creditors); * special 
(exercisable only in favor of particular persons or classes); how it is to be 
exercised ** [7.e. by deed (during lifetime) or by will (upon death) or both]; 
whether it is exclusive ** (donee able to exclude any members of designated 


® Leach, Powers of Appointment, 24 A. B. A. J. 807 (1938), reprinted with revision 
in SHatruck, AN Estate PLaNNer’s Hanpsook 361 (1948); see also Schuyler, Some 
Problems with Powers, 45 Int. L. Rev. 57 (1950). 

™ 1 NossaMAN, Op. cit. supra note 2, § 570; REMSEN, op. cit. supra note 17, at 337; 
CareY AND ScHUYLER, Future Interests IN [xuinots § 358 (1941). 

“Frank v. Frank, 305 Ill. 181, 137 N. E. 151 (1922); 1 NossaMANn, op. cit. supra 
note 2, § 570. 

® Fairman v. Beal, 14 Ill. 243, 246 (1852); Carey anp ScHUYLER, Op. cit. supra note 
73, § 384: “The donor of a power can of course define the manner in which the power 
shall be executed. So, if the creating instrument requires that a power shall be executed 
by will it cannot be exercised by deed and if the donor has prescribed that the power 
must be exercised by deed, a will will not suffice.” If the mode of appointment is not 
specified it may be exercised by deed or will. Christy v. Pulliam, 17 Ul. 59 (1855); 
Howe, Exclusive and Nonexclusive Powers and the lllusory Appointment; 42 Mic L. 
Rev. 649 (1944). 

“Where appointment must be made to a class, the power is exclusive if the donee 
has the right to exclude any members of the designated class; non-exclusive if no such 
right of selection of exclusion is granted.” 1 NossaMan, op. cit. supra note 2, § 577; 
Carey AND SCHUYLER, Op. cit. supra note 73, § 390; Howe, Exclusive and Non-Exlusive 
Powers, 42 Micn. L. Rev. 649 (1949); Note, 100 A. L. R. 343 (1936). 
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class) or non-exclusive (donee has no right of exception or exclusion); 
whether it may be exercised by an appointment in trust under the same or 
upon a new trust; ’’ and whether the power may be subject to the exercise 
of further powers of appointment. 

The following language is a suggested form of a general power giving 
the donee an unlimited right to appoint, *® and authorizing an appointment 
outright or in trust, and permitting the exercise of further powers of 
appointment: 


“Each child of mine surviving my wife and myself shall have the 
power of appointment over the whole or any part of his or her share 
which may remain undistributed at such child’s death. The share may 
be appointed to be held in trust hereunder or distributed outright to or 
in trust for the benefit of such appointee or appointees and in such 
amounts and in such manner and upon such terms and conditions as such 
child shall direct, and may be made subject to the exercise of further 
powers of appointment. The power shall be exercised: (1) only by the 
Last Will of such child, and in disposing of such share the Trustee 
shall be protected in relying upon an instrument which shall have been 
admitted to probate in any jurisdiction as the Last Will of such child, 
or in acting upon the assumption that such child shall have died intestate 
in case the Trustee shall have no notice of the existence of a Will of 
such child within three (3) months after his or her death; (2) only by 
written instrument other than a Will on file with the Trustee at the 
death of the donee, and it may be exercised from time to time and each 
appointment may be revoked or modified in the same manner in which 
it is exercised; (3) by written instrument other than a Will on file with 
the Trustee at the death of such child, or by his or her Last Will, 
which ever shall be later in date.” 

The following is a suggested form of a special power designed to be 
exempt from taxation under Section 811(f)(2)A of the Internal Revenue 
Code, to give the donee the right to appoint to any one or more of a class 
of persons, and also to authorize appointments in trust or otherwise and sub- 
ject to the exercise of further powers of appointment: *° 


“Each child of mine surviving my wife and myself shall have the 
power of appointment over the whole or any part of his or her share 
which may remain undistributed at such child’s death. The share may 
be appointed to be held in trust hereunder or distributed outright or in 
trust for the benefit of any one or more of the spouse of such child, his 
or her descendants, my descendants (other than such child but including 
his or her adopted descendants), the spouses of such descendants, and 


"Schuyler, supra note 72, at 72; 1 NossaMAN, Op. cit. supra note 2, § § 585, 588; 
Note, 121 A. L. R. 139 (1939). 

Carey AND SCHUYLER, Op. cit. supra note 73, § 359; Schuyler, supra note 72, at 
72; 1 NossAMAN, Op Cit. supra note 2, § 585. 

* Adapted from 1 NossaMan, Op. cit. supra note 2, at 736, 737. 

” Adapted from 1 NossaMan, Op. cit. supra note 2, at 738. 
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~ such so-called charitable institutions existing under the laws of the state 
of which he or she is then a resident as are recognized as exempt from 
state inheritance and estate taxes and Federal estate taxes, in such amount 
and in such manner and upon such terms and conditions as such child 
shall direct. The power shall be exercised by ... . (deed, will, or both, 
as above.)” 

One problem which frequently arises in connection with the prepara- 
tion of powers of appointment is whether such power may be exercised by 
an instrument executed before the testator’s death. ** Since a power created 
by a will does not come into existence before the testator’s death, there 
is a question whether such a power may be effectively exercised by an in- 
strument executed before the power is created, and where the will reads “as 
A shall appoint”, it has been said that the use of the word “shall” is indicative 
of an intention that the creator of the power intended its exercise only after 
his death and that an anterior will is not effective. ** The question appears 
to be one of intention, and it may be advisable to include in provisions rela- 
tive to the manner of exercise a further clause reading: 

“The power may be exercised by the Last Will and Testament of 
such child whether exercised before or after my death, and in disposing 
of said shares the Trustee shall be protected . . . .” etc. 

Any words indicating an intent to exercise a power will be given that 
effect in the absence of directions in the will creating the power, as to the 
manner of execution. ** The classic statement is that of Justice Story: * 
“If the donee . . . intends to execute, and the mode be in other respects 
unobjectionable, that intention, however manifested, whether directly or in- 
directly, positively or by just implication, will make the execution valid 
and operative ...” Thus it has been held that a general residuary clause 
making no reference to a power of appointment may under certain cir- 
cumstances constitute an exercise of a testamentary power. ** Having this 
in mind, many attorneys prefer to include in all wills creating powers an 
express requirement that any exercise of the power must be by specific 
reference thereto through the addition of the phrase: “. . . by the Last Will 
of such child making specific reference to such power.” The amended 
estate tax regulations indicate that such a limitation will not be regarded 
as disqualifying a marital trust for marital deduction purposes. * 


"CAREY AND SCHUYLER, Op. Cit. supra note 73, § 386; 1 NossaMAN, Op. cit. supra 
note 2, § 580; 41 Am. Jur., Powers § 40; Note, 91 A. L. R. 621 (1934); see Harvard 
College v. Balch, 171 Ill. 275, 49 N. E. 543 (1898). 

Leach, supra note 72, reprinted in SHatTuck, op. cit. supra note 72, at 369. 

1 NossaMAN, Op. cit. supra note 2, § 580. 

“ Blagge v. Miles, 3 Fed. Case 559, No. 1,479 (C. C. D. Pa. 1841). 

“ Rettig v. Zander, 364 Ill. 112, 4 N. E.2d 30 (1936); Funk v. Eggleston, 92 Ill. 515 
(1879); The Northern Trust Company v. Cudahy, 339 Ill. App. 603, 91 N. E.2d 607 
(1950); Boyle v. John M. Smyth Co., 248 Ill. App. 57 (1928); 1 NossaMan, Op. cit. supra 
note 2, § 580. 

“U.S. Treas. Reg. 105, § 81.47a (c) (1942). 
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The problem of how powers are exercisable is equally, if not more, 
pertinent in the wills of donees of powers as it is in the wills creating such 
powers. The time was when every attorney included in the residuary por- 
tion of a will, as a matter of course, the clause, “including all property 
over which I have power of disposition.” But expanded tax laws have now 
made it virtually imperative to disclaim specifically any intent to exercise 
powers of disposition except when particularly referred to and expressly 
dealt with. *' The former “including” all property over which I have power 
of disposition should read “excluding” all such property, except where de- 
liberately desired otherwise. In wills of surviving spouses having powers 
of appointment under marital trusts, ** it is common practice to go further 
and insert a specific clause to the effect: 

“Nothing contained in this Will shall be construed as or deemed 
to be an exercise of any power of appointment conferred upon me 
under the Last Will of my husband, _________, or otherwise.” 





Ro 


Professor Schuyler’s twelve suggestions serve as a convenient check 
list in the exercise as well as the creation of powers of appointment. They 
are: 

(1) When a power of appointment is created the exact mode of its 
execution should be specified with particularity. 

(2) When a power of appointment is exercised reference should be 
made, with particularity, to the instrument creating the power. 

(3) When a power of appointment is not to be exercised the donee 
of the power, in any instrument which might be construed as exercising 
the power, should specifically disclaim any intent to exercise any power. 

(4) If the donee of a general power of appointment has debts of any 
substance, he should be cautioned as to the consequences of an exercise of his 
power. Generally in such cases non-exercise is indicated. 

(5) Wherever a marital or other trust over which a general power of 
appointment is to exist is created, careful consideration should be given 
to the advisability of making the power one which is exercisable by deed as 
well as by will. A power so exercisable avoids many perpetuity problems. 

(6) To protect the trustee of property over which a power of appoint- 
ment is created, as well as to avoid the expense of judicial proceedings, the 


“ Schuyler, supra note 72, at 61, 62: . the draftsman must never fail to inquire 
as to whether or not the person whose will he is about to prepare has any power of 
appointment. If he finds that one exists he must then determine, taking numerous 
factors into account, whether it should be exercised. If it is to be exercised then this 
should be done as nearly as possible in the exact manner specified in the instrument 
creating the power and with specific reference to that instrument. If the power is not 
to be exercised its donee should specifically disclaim any intent to do so.” 

* Miller, Transfers by Will, [1949] Law Forum 76, 81: “. . . if this power is not 
exercised at the death of the surviving aay the property is not again taxable for Illi- 
nois inheritance tax purposes ... .” People v. Cavenee, 368 Ill. 391, 14 N. E.2d 232 (1938). 

“Schuyler, op. cit. supra note 72, at 73, 74. 
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trustee should be authorized within perpetuity limits, to withhold distribu- 
tion of the trust property and to continue to exercise the powers conferred 
upon him until those to whom the property is to be distributed are certainly 
ascertained and until the donee’s federal estate tax has been paid or adequate 
provision has been made for the payment thereof. If earlier distribution is to 
be made the trustee should be empowered to set up adequate reserves and 
perhaps to require refunding bonds from the distributees as a condition 
precedent to distribution. 

(7) Whether the trustee of property subject to a general power of ap- 
pointment should, upon exercise of the power, distribute directly to persons 
designated by the donee or to the donee’s executors should be specified with 
particularity. 

(8) The instrument which creates a power of appointment should 
specify how the payment of debts of the donee and federal estate taxes for 
which the appointive fund may be liable should be handled by the trustee. 

(9) The instrument which creates a power of appointment should 
authorize the creation of other powers of appointment as well as trusts in 
the exercise of the original power. 

(10) The instrument which creates a power of appointment exercisable 
by deed should provide specifically for the making of appointments at any 
time and from time to time over all or any part of the property subject to 
the power. 

(11) The instrument which creates a power of appointment exercisable 
by deed should specifically permit the revocation of any appointment which 
has not actually become effective, and the manner of revocation should be 
specified. 

(12) It may be advisable in many cases to provide in an instrument 
creating a power of appointment that the power may be exercised only by 
an instrument in writing lodged with the trustee during the donee’s life- 
time. Such a provision would eliminate practically all doubts as to whether 
or not a power had in fact been exercised and might also obviate conflict 
of laws problems. 


Rule Against Perpetuities as Applied to Testamentary Trusts 
A perpetuity has been defined as an interest in property which will not 
vest till a remote period, and relates to the time within which a future in- 
terest can be created. °° The common law rule is applicable in Illinois and 
has been stated: “No interest is good unless it must vest, if at all, not later 
than twenty-one years after some life in being at the creation of the 
interest.” ** 


“Gray, THe Rute Acainst Perperurrus 4 (4th ed. 1942); REMSEN, Op. cit. supra 
note 17, at 206, 

“Chicago Title and Trust Co. v. Shellaberger, 399 Lil. 320, 333, 77 N. Ed 675, 
683 (1948). 
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Certain points in the application of the Rule against Perpetuities are 
settked in Illinois: (1) The Rule governs both legal and equitable interests 
and interests in both realty and personalty. ** (2) The Rule does not apply 
to vested interests and the postponement of enjoyment or possession does 
not bring the interest within the Rule. ** (3) The contingency may be post- 
poned for any number of lives provided they are all in being at the testa- 
tor’s death, and the persons whose lives are taken into consideration need 
have no interest in the estate. ** (4) If by any possibility the interest does 
not vest within the time, then it comes within the Rule and the estate at- 
tempted to be created must fail.** (5) “When lives form no part of the 
postponed period the limit of time within which an estate must vest is 
twenty-one years” after the death of the testator. *° 


It has been said * that practically anything a testator may want to ac- 
complish can be done within the limits of the Rule against Perpetuities and 
that wills fail because of inept work of lawyers, not because of excessive 
demands of testators. It is therefore important in the drafting of wills 
establishing testamentary trusts not only to have the Rule in mind, but also 
to have some familiarity with types of limitations which do and do not en- 
tail its violation, as well as kinds of provisions which involve technical 
infractions. 


The four most common violations of the Rule occur as frequently as 
they do, simply because they fail to suggest themselves to the draftsman as 
involving any aspect of perpetuities. The first of these violations is what 
Professor Leach has called the “unborn widow” case ** and is well illustrated 
by Easton v. Hall, °® where property was left in trust to pay a stated amount 
of income to a son for life and in case of his death leaving no surviving 
children but leaving him surviving a “widow”, an annuity to her until her 
remarriage, and upon the death of all “beneficiaries” the estate was to go to 
“my heirs at law then living.” The court found the provisions in violation 
of the Rule and said that the will did not refer to the son’s present wife, 
but to the wife who might be living at the time of his death and would then 


“French v. Calkins, 252 Ill. 243, 96 N. E. 877 (1911). 

* Fleshner v. Fleshner, 378 Ill. 536, 39 N. E.2d 9(1942); Wills v. Southwell, 334 Ill. 
448, 166 N. E. 70 (1929). 

“Chicago Title and Trust Company v. Shellaberger, 399 Ill. 320, 77 N. E.2d 675 
(1948); Wills v. Southwell, 334 Ill. 448, 166 N. E. 70 (1929). 

* Chicago Title and Trust Co. v. Shellaberger, 399 Ill. 320, 77 N. E.2d 675 (1948); 
Thomas v. Pullman Trust and Savings Bank, 371 Ill. 577, 21 N. E.2d 897 (1939); Easton 
v. Hall, 323 Ill. 397, 154 N. E. 216 (1926). 

* Smith v. Renne, 382 Ill. 26, 29, 46 N. E.2d 587, 589 (1943); Smith v. Kelley, 387 Ill. 
213, 56 N. E.2d 360 (1944). 

"Leach, Perpetuities in a Nutshell, 51 Harv. L. Rev. 638 (1938), reprinted in 
Suatruck, Estate PLanner’s Hanpsook, 373, 413 (1948). 

* Leach, supra note 97, reprinted in SHATTUCK, Op. cit. supra note 97, at 373, 380. 
323 Ill. 397, 154 N. E. 216 (1926). 
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be his widow. The court said, *°° “Such widow may be a woman born after 
the death of the testatrix and may live more than twenty-one years, so that 
the limitation to take effect after her death is void because the contingency 
on which it depends may not occur within the time prescribed by the rule. 
The improbability of its occurrence after the prescribed time is immaterial. 
If it can possibly happen after that time an interest conditioned upon it is too 
remote.” 

The second type involves gifts to take effect “from and after probate 
of this will,” or “when,” or “after debts and legacies are paid,” or “when 
power of sale is exercised.” *°* In all such cases it is mathematically possible 
for the event to occur later than twenty-one years after the testator’s death, 
although undoubtedly in each case the testator had in mind a relatively 
shorter time. A typical case is Ryan v. Besbk, *°? where a direction that the 
share of a beneficiary should go to “his or her executor or administrator”, 
was held to violate the Rule for the reason that the appointment of an 
executor or administrator is not a condition that must inevitably happen 
within twenty-one years from the death of those designated as takers. 


The third type of violation involves the kind of limitation whereby 
property is left in trust to pay the income to A and after A’s death to pay 
the income to A’s children for their lives and at their deaths to distribute the 
corpus to the then living heirs at law.*°* The gift to “children” as a class 
will be deemed to include afterborn children as well as those living at the 
testator’s death and even though A be by all normal rules beyond the period 
when further children may be born to him, nevertheless the gift of principal 
is too remote. 

The fourth type of violation involves the application of the Rule to 
powers of appointment and their exercise. All too frequently it is for- 
gotten that for most purposes of the Rule the exercise of the power will be 
read into the donor’s will with the period dating from the time of the 
creation of the power and not its exercise. Not only is such the rule as to 
special powers of appointment where exercisable by deed or will or both, 
but it is also true of the general powers exercisable by the last will of the 
donee. *°* Only in the single instance of general powers exercisable during 
the lifetime does the period run from the date of exercise. *”° 


1 Tg, at 408, 154 N. E. at 219. 

™ Johnson v. Preston, 226 Ill. 447, 80 N. E. 1001 (1907); Carey anp ScHUYLER, op. 
cit. supra note 73, § § 485-489. 

2 339 Ill. 45, 170 N. E. 699 (1930). 

8 Johnston v. Cosby, 374 Ill. 407, 29 N. E.2d 608 (1940); see also Leach, supra note 
97, reprinted in SHATTUCK, Op. cit. supra note 97, at 373, 379. 

The Northern Trust Company v. Porter, 368 Ill. 256, 13 N. E.2d 487 (1938); 
Carey AND SCHUYLER, Op. cit. supra note 73, § § 481-483. 
2 Simes, Law or Future Interests § 538 (1936). 
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As a safeguard against unintended violation of the Rule, a “savings” 
clause is frequently included in wills limiting the duration of the trust to 
the period held by the Rule. A typical clause is as follows: 


“Notwithstanding any thing herein contained to the contrary, no 
trust created hereby shall continue for more than twenty-one years after 
the death of the last to survive of myself, my wife, and such of my 
descendants as are in being at the time of my death, and if at the expira- 
tion of said period any property is still held in trust hereunder, such 
property shall immediately be distributed to and among the persons 
then receiving or entitled to have the benefit of the income therefrom 
in the same proportions in which they are receiving or entitled to have 
the benefit of such income.” 


The effectiveness and validity of such clauses have been upheld in 
Illinois. 1°¢ 


STATUTE AGAINST ACCUMULATIONS 
At common law, trusts for the accumulation of income are limited only 
by the Rule against Perpetuities.*°’ This was the Illinois rule until 1907 
when an accumulations statute patterned after the English Thellusson Act 
was adopted. '°* Under this statute a testator has a choice of three of four 
stated periods, '°® during any of which he may direct accumulation: 


(1) A term in gross of twenty-one years from the testator’s death; '° 


(2) The minority of any person or persons in being at the death of the 
testator; *”? 


) The minority or respective minorities of any person or persons who 
under the will for the time being if of full age are entitled to the 
income directed to be accumulated. *?” 


Under the statute the maximum length of time during which an ac- 
cumulation may be directed under any of the three alternatives is twenty- 
one years, and hence is very much more restricted than under the Rule 
against Perpetuities. **° 


In re Estate of Reeve, 393 Ill. 272, 65 N. E.2d 815 (1946); 42 Int. L. Rev. 129; see 
generally Friday’s Estate, 313 Pa. 328, 170 Atl. 123 (1933); Note, 91 A. L. R. 771 (1934); 
41 Am. Jur., Perpetuities, § 27. 

Ingraham v. Ingraham, 169 Ill. 432, 48 N. E. 561 (1897). 

™ Inv. Rev. Srat., c. 30, § 153 (1949). 

” The first period (i.e., life of the settlor of an inter vivos trust) does not apply to 
Wwuls. 

™ Schuyler, Accumulations in Illinois, 44 It. L. Rev. 49, 55 (1949). 

™ Schuyler, supra note 110. 

™ Schuyler, supra note 110, at 56. This period is somewhat difficult to understand 
but appears to pernut accumulations during minorities of persons not in being at the 
time the will goes into effect. Sheridan v. Blume, 290 Ill. 508, 125 N. EF. 353 (1919) ap- 
pears to be the only case in Illinois dealing with this period. 
™ 2 Simes, op. cit. supra note 105, § 590. 
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- The following points in the application of the statute against accumula- 
tions may be said to be settled from the cases thus far decided under the 
Illinois statute: 


(1) The alternative periods may not be combined or cumulated. ‘* 


(2) Where the direction to accumulate does not correspond in terms 
with any of the periods of the statute, the determination of the 
proper period is a matter of construction of the will. *** 

(3) A provision for accumulation in excess of the permitted period is 
not wholly void but void only as to the excess, thus differing from 
the Rule against Perpetuities where if a provision violates the rule, 
it is void ab initio. ™° 


These points are only a few of the many problems presented by the 
statute, most of which remain unresolved. The English decisions and cases 
from other states having substantially similar statutes are persuasive authori- 
ties, **’ but of course are not controlling. 


One of the most troublesome questions is whether the statute applies to 
discretionary accumulations, as where a trustee is authorized to pay or apply 
so much of the income as is deemed necessary to or for the benefit of the 
beneficiary and to accumulate the excess and add it to principal. The 
statute does not define the term “accumulations” but merely declares that 
no person shall settle or dispose of any property so that “either expressly 
or by implication” ''* the income shall be wholly or partially accumulated 
beyond the time therein limited. There are no decisions in Illinois on the 
question of whether the language applies only to compulsory directions to 
accumulate or embraces also discretionary and permissive accumulations. 
Professor Bogert states that the statute is apparently to be construed as re- 
ferring to “compulsory accumulations only and not to clauses permitting a 
trustee to accumulate in his discretion,” **® but cites no Illinois authority. 
Webb v. Webb ** quotes with approval a Pennsylvania case holding that a 
discretion in trustees to withhold income *** to meet future needs of a bene- 
ficiary involved no accumulation, but neither case presented a true situation 
of a discretion to distribute or accumulate and add to corpus, and hence 
neither is squarely in point. 


™ Wills v. Southwell, 334 Ill. 448, 166 N. E. 70 (1929). 

™ Ibid; Schuyler, supra note 110, at 58, 59. 

46Webb v. Webb, 340 Ill. 407, 172 N. E. 730 (1930); French v. Calkins, 252 Ul. 
243, 96 N. E. 877 (1911). 

™ Schuyler, supra note 110, at 51, the Pennsylvania statute is also copied from the 
English act. 
™Iut. Rev. Srar., c. 30, § 153 (1949). 
“© 1 Bogert, op. cit. supra note 2, § 217. 
* 340 Ill. 407, 418, 172 N. E. 730, 735 (1930). 
™ In re Hibbs, 143 Pa. Sc. 217, 22 Adi. 882 (1891). 
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Other problems have arisen as to what is an “accumulation” within the 
statute, such as whether an unlawful accumulation exists where there is a 
direction to add stock dividends to corpus, **? or where the trustee is to 
withhold income to provide for future contingencies, ‘** or where a pro- 
vision is made for the application of income to the repair, improvement, and 
maintenance of real estate held in trust, 124 or where a power is given to de- 
termine principal and income,*** or where a provision is made to pay 
premiums on insurance policies under a funded life insurance trust. '** 

An equally troublesome question is what becomes of income which a 
testator directs be accumulated, but which the statute forbids. The statute 
declares that such income shall “go to and be received by such person or 
persons as would have been entitled thereto if such accumulation had not 
been directed.” 327 

At first reading it would seem that the consequences of directing an 
excessive accumulation are not serious, or the penalties great. The trust it- 
self is not affected, the accumulation is not wholly bad but only to the 
extent that it exceeds the permitted period, and finally the statute appears 
to cover the destination of the released income. 

However, the statute is beguiling in respect to income released from 
accumulation and actually much less simple in operation than first appears. 
It cannot be concluded that income released from accumulation automat- 
ically goes to the named income taker. It is a matter of the intention of the 
testator. ** This makes the determination of the identity of the person an- 
swering the statutory description a most perplexing task. He may be the 
designated income taker or the residuary legatee or an heir not even named 
in the instrument. He may be one person if the gift is vested but quite an- 
other if it is contingent, or though vested, if possession is postponed (which 
assumes, however uncertainly, that one can always tell whether a gift is 
vested or contingent). He may be one person if the trust estate consists of 
real estate but quite another if it be personalty. He may be a person ascer- 
tainable only in accordance with the laws of descent and distribution, with 
all the troublesome aspects of such devolution, especially after the lapse of 
time. The decisions in Illinois dealing with any of the phases of the disposi- 
tion of income released from accumulation are few and unsatisfactory, and 
the answers to these and many other questions arising under the statute re- 
main uncertain to vex the draftsman. The surest drafting safeguard against 


™ In re Maris’ Estate, 301 Pa. St. 20, 151 Atl. 577 (1931); see contra Equitable 
Trust Co. v. Prentice, 250 N. Y. 1, 164 N. E. 723 (1928). 

3 In re Sinnott’s Estate, 310 Pa. St. 463, 165 Atl. 244 (1933). 

** Webb v. Webb, 340 Ill. 407, 172 N. E. 730 (1930). 

™ Schuyler, supra note 110, at 61. 

™ Bogert, Funded Insurance Trusts and the Rule against Accumulations, 9 Corn. 
L. Q. 113 (1924). 
Ir. Rev. Srat., c. 30, § 153 (1949). 
™ Weatherall v. Thornburgh, 8 Ch. Div. 261 (1878). 
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violating the statute is to include ‘a provision in the instrument that in no 
event shall any accumulation, express or implied, be made for more than 
twenty-one years after the testator’s death and that thereafter all income 
shall be currently distributed. '?° In the case of discretionary or permissive 
accumulations, a “savings” provision such as the following may be employed 
until it is definitely determined by the court decisions whether or not such 
are within the statutory prohibition: 

“Provided, however, that if at any time the Trustee shall be advised 
by counsel that any further accumulation herein contemplated shall be 
unlawful, the Trustee shall thereafter make no such accumulation but 
shall distribute currently all income available for distribution.” 


CHARITABLE TRUSTS 


As early as 1867 the Elizabethan Statute of Charitable Uses **° was de- 
clared to be a part of the Illinois common law ** and since then charitable 
trusts have been generally sustained and enforced in this state. *** Unlike 
many states, the Illinois legislature has imposed almost no restrictions on 
charitable gifts and the courts have manifested throughout a liberal attitude 
on the doctrine of cy pres. 

However, for self-evident reasons charitable trusts are peculiarly sus- 
ceptible to attack on all phases *** and for that reason it is more than ordi- 
narily important to employ language in the preparation of such trusts which 
clearly expresses the testator’s charitable intention and so far as possible 
avoids grounds for dispute. 

Charitable trusts may be created by will as well as by lifetime trans- 
fers *** and in basic elements and structure such trusts are like private trusts 
in all respects except that the beneficiary does not have to be definitely 
ascertained, but may be a class of indefinite persons and duration need not be 
measured by lives, but may endure perpetually. **° 

Since the almost universal ground of attack on charitable trusts is that 
they are in fact private or local trusts and hence invalid for uncertainty or 
remoteness or both, an intention should appear in the instrument not only 


™ The effectiveness of such limitations would clearly appear to be sustained by the 
authorities upholding similar provisions to avoid violation of the Rule against Per- 
petuities. See footnote 106, supra. 

43 Eviz. c. 4 (1601). The statute is printed at 28 Int. Srar. ANN. § 135.19 (Jones 
1936) although never enacted by the Illinois legislature. 

™ Dickenson v. City of Anna, 310 Ill. 222, 141 N. E. 754 (1923); Heuser v. Harris, 
42 Ill. 425, 430 (1867). 

™ Young, The Theory of Charitable Trusts in Illinois, 43 Int. L. Rev. 623 (1948). 

™ Young, supra note 132, cites a number of cases which have sought destruction 
of a charitable trust on the ground of “indefiniteness” and Carey anv ScHUYLER, Op. cit. 
supra note 73, list nearly a score of cases seeking the same result on grounds of being 
a “perpetuity. 

3 Scort, op. cit. supra note 1, § 358. 

™ REMSEN, OP. cit. supra note 17, at 299. 
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to create a trust, but a “charitable trust”, even to the point of using those 
precise words. *** Also, a clear statement of the charitable purpose of the 
gift should be made in sufficient detail to enable the court to enforce the 
trust, preferably employing some one or more of the traditional words 
of charitable trusts such as: to advance, to aid, to encourage, to found, to 
improve, to maintain, to promote, to relieve, and to support.*** Where 
the beneficiary is not a particular charitable organization, the class or body 
of persons to be benefited should be described in such.a way as to leave no 
doubt as to the group intended. *** 


Charitable gifts may take the form either of absolute gifts to organiza- 
tions engaged in particular charitable activities, **° or of transfers in trust 
for the benefit of a particular charity or a charitable purpose. Charitable 
trusts in turn may be divided into transfers to a charitable corporation in 
trust for itself, transfers to independent trustees for the benefit of a par- 
ticular charitable organization, and transfers to independent trustees for the 
benefit of a general charitable purpose. **° 


Charitable Corporations As Trustees for Themselves 


Many testators prefer to have their charitable gifts retained intact with 
income only used, or to concentrate their benefaction on one particular 
activity among several performed by an organization, or to make certain 
the funds will not be consumed for current expenses and collateral outlays, 
or to achieve certain memorial features not possible through outright do- 
nations. ** In such cases a trust is more appropriate than an outright 
bequest and the appointment of the charitable organization as trustee for 
itself may be desirable. 


In order to act as trustee the charity must be incorporated since an un- 
incorporated association has no power to act as trustee, either of a private or 
charitable trust. 14? 


Further, it should appear that the charitable corporation has power 
under its charter or by-laws to accept and administer trusts. ** This is not 
ordinarily a problem for charitable organizations incorporated under the 
Illinois General Not For Profit Corporation Act, since such corporations 
are empowered by the Act to “take by gift, devise, or bequest ... . and to 
own, hold, use, and otherwise deal in and with any real or personal prop- 


# REMSEN, OP. cit. supra note 17, at 300. 

7 REMSEN, OP. cit. supra note 17, at 305. 

#8 REMSEN, Op. cit. supra note 17, at 299. 

™ 3 Scort, op. cit. supra note 1, § § 348.1, 349. 

 REMSEN, Op. cit. supra note 17, at 127. 

 REMSEN, OP. Cit. supra note 17, at 298. 

Burke v. Burke, 259 Ill. 262, 102 N. E. 293 (1913); 1 Scorr op. cit. supra note 1, 
§ 97. 
“8 REMSEN, Op. cit. supra note 17, at 298. 
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erty” *¢ and the Act undoubtedly authorizes such corporations to take and 
hold property in trust in furtherance of their general purposes. **® Chari- 
table organizations incorporated under the laws of and operating in another 
state may not have such powers. 


It is important that the trust of which the charitable corporation is 
made trustee, be one for its own use and benefit and not for another chari- 
table institution or corporation, since the administration of a trust for an- 
other organization may be said to amount to the transaction of a trust busi- 
ness and require compliance with the Trust Companies Act *** and be 
ultra vires. 


Finally, it should appear that the charity is equipped with personnel 
and experience to manage the investment and care of a trust fund. Some of 
the larger educational institutions and religious organizations are so equipped, 
but smaller charities may not be. 


In the drafting of a gift to a charitable organization in trust for itself 
the chief essential is that clear words of trust be employed such as: “to be 
held and administered by the said corporation as a charitable trust for the 
following purposes.” This is necessary since the problem which constantly 
recurs in such cases is whether the gift in fact creates a charitable trust or 
amounts merely to an outright donation to the corporation generally. **7 


Trusts for the Benefit of a Particular Charitable Organization 


In many cases it will be found preferable to leave the property to an 
independent trustee for the benefit of a particular charitable institution. 
Such instances include not only the unincorporated charity and the charity 
with no trust powers, or one not equipped to manage trust funds, but also 
cases of two or more organizations to be benefited, charitable institutions 
with weak managements or uncertain survival qualities, or with manage- 
ments subject to sudden shifts as through political changes or whose affairs 
are or may be subject to legislative interference or control, or which, though 
having numerous local chapters or units have no overriding agency suitable 
for carrying out the trust purposes. The amount or character of the prop- 
erty bequeathed may make it advisable to select an independent trustee for 
its handling or for some other reason the testator may prefer not to have 
the donee and the trustee be identical. 7** 


One of the most common pitfalls in drafting this type of trust is the 
failure to add a statement of charitable purpose to the gift so that if the 
particular charitable beneficiary ceases to exist or refuses acceptance, a court 


Th, Rev. Srat., c. 32, § 163a 4(d) (1949). 

** Eaton v. Woman’s Home Missionary Society, 264 Ill. 88, 105 N. E. 746 (1914); 
Hossack v. Ottawa Development Association, 244 Ill. 274, 91 N. E. 439 (1910). 
“6 Try, Rev. Stat., c. 32, § § 287, 304 (1949). 
™ Grear v. Sifford, 289 Ill. App. 450, 7 N. E.2d 371 (1937); 130 A. L. R. 1101 (1937). 
8 REMSEN, OP. Cit. supra note 17, at 297. 
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may enforce the trust cy pres. '*° The history of charitable endeavor dem- 
onstrates that while the need for charity is ever present the manifestations 
of such need and the manner of meeting it are constantly changing, and 
that charitable organizations have a high mortality rate and are “peculiarly 
susceptible to failure and termination.” *°° 


The Illinois cases, *** in keeping with decisions elsewhere, **? hold that 
where a testator designates a particular charitable beneficiary and neglects 
to indicate a general charitable purpose, it will be presumed when the char- 
ity ceases to exist that he intended to aid the activity only through the par- 
ticular organization; and since it has failed, the trust also fails. The Illinois 
courts make every effort to find a general charitable intent in such cases, **° 
but for the draftsman who can choose his language and avoid the necessity 
for recourse to the courts, the opportunity should not be lost to include a 
general statement of charitable intent even when providing for a particular 
charitable organization. Thus a gift to a charitable trustee to pay income to 
a “Cancer Research Society” should not end there but should continue with 
a statement of general purpose such as “for the study of a cure for cancer” 
or “to be applied in carrying out the charitable purposes for which it is 
organized.” In other cases the draftsman may prefer to vest express 
cy pres power in the trustee, in case the particular charitable organization 
or charitable purpose ceases to exist. Such power might read: ** 


“If at any time the Cancer Research Society shall in the opinion of 
the trustee cease to exist or fail to function as an organization for the 
study of cancer, then the income from the said trust fund may be used 
as the trustee shall from time to time determine in the prosecution of 
such other studies in medicine and surgery and the sciences allied there- 
to with a view to preventing and curing diseases and alleviating human 
suffering.” 

Another pitfall which occurs in drafting both of the above types of 
charitable trust is the failure to identify clearly the particular charitable 
beneficiary which the testator has in mind. Property is given in trust for 
the benefit of a particular organization and it may develop that there are two 
or more organizations answering the testator’s description; or the organiza- 
tion may be misnamed or insufficiently identified to permit administration 
of the trust.*** While ambiguities of this sort may be resolved by the 


Young, supra note 132, at 633, 634. 
“ Young, supra note 132, at 628. 
* Quimby v. Quimby, 175 Ill. App. 367, 371, 372 (1912). 
*? 3 Soort, op. cit. supra note 1, § 397.3; 4 Pomeroy, Equity JurispRUDENCE, § 1027a 
(5th ed. 1941). 
** Bruce v. Maxwell, 311 Ill. 479, 143 N. E. 82 (1924); Jansen v. Godair, 292 Ill. 
364, 127 N. E. 97 (1920); Crerar v. Williams, 145 Ill. 625, 34 N. E. 467 (1893). 
™ REMSEN, Of. cit. supra note 17, at 547, 766. 
* Hitchcock v. Board of Home Missions, 259 Ill. 288, 102 N. E. 741 (1913). 
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admission of extrinsic evidence, the draftsman ought not rely upon this 
recourse but should make every effort to verify the existence of the chari- 
table beneficiary and obtain a correct description of its legal name and ad- 
dress. Direct inquiry from the charity is the most accurate method, but 
when this is impossible or impolitic, recourse may be had to lists of accepted 
civic, health, and welfare organizations published by the Association of 
Commerce in many cities at rather frequent intervals, with information as to 
legal names and addresses. *** Such a list is of great assistance to the lawyer 
and should be kept close at hand. 


Trusts for Indefinite Charitable Beneficiaries 

Frequently testators wish to establish charitable trusts not for a partic- 
ular charitable institution, but for some general purpose such as “the aid of 
the blind”, the “improvement of urban living conditions”, or the “promo- 
tion of international good will” without specifying any particular agency or 
organization to carry it into effect. Such indefiniteness of beneficiary, though 
fatal to a private trust, is not only permissible in charitable trusts, but is its 
chief distinguishing characteristic. ‘** The recipients of the benefaction are 
capable of being ascertained as they receive trust benefits from time to 
time and hence may be said to form a permanent body of beneficiaries. *** 

In such cases the bequest in trust should not only set forth the testa- 
tor’s general purpose with sufficient definiteness, but should describe the 
class of persons or segment of the general public to be benefited, in suffi- 
cient detail to enable a court to enforce the trust, and also provide the mode 
for the selection of the ultimate beneficiaries. '*° 

It is impossible to list all the purposes which have been held by the 
courts to be charitable or which may be so held in the future.*® The 
range of acceptable objectives in Illinois is undoubtedly wide and as Young 
has pointed out, the word “charitable” has far outgrown its colloquial con- 
tent. **!_ Nevertheless the question of what is charitable and what is not, is 
important in bequests in trust—more so than in direct gifts to charity— 
for the reason that the validity of the transfer may depend upon its qualifi- 
cation as charitable and if it fails to so qualify the gift may revest in the 
heirs. 2°? 

One of the most common drafting mistakes in the creation of this type 
of charitable trust occurs, not in failing to describe a proper charitable 


“* A classified list of Chicago Civic, Health and Welfare organizations is published 
by the Chicago Association of Commerce and may be secured from the Association 
offices at One North La Salle Street, Chicago, Illinois. 

™ Bruce v. Maxwell, 311 Ill. 479, 143 N. E. 82 (1924); 1 Scorr, op. cit. supra note 
1, § 123. 

“* Heuser v. Harris, 42 Ill. 425 (1867); Young, supra note 132. 

“10 Am. Jur., Charities § 90; REMsEN, op. cit. supra note 17, at 303. 

4° 3 Scott, op. cit. supra note 1, § 368. 
™ Young supra note 132, at 628. 

** 3 Soort, op. cit. supra note 1, § 348.4. 
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objective, but in commingling charitable and non-charitable purposes. *%* 
As the court declared in Morgan v. National Trust Bank: 1° 


“A trust which by its terms may be applied to objects which are not 
charitable in the legal sense is too indefinite to be carried out. In deter- 
mining whether or not a gift is for a charitable purpose the question is 
not whether the trustee may apply it to purposes strictly charitable; it 
is whether or not he is bound to apply it to charitable purposes only.” 
Accordingly, such amorphous words as “benevolent”, “philanthropic”, 
“utilitarian”, “patriotic”, “for objects of liberality”, “deserving”, “worthy” 
and the like, which may or may not refer to a charitable purpose, should be 
avoided. 1° 


Rule Against Perpetuities 

The duration of a charitable trust may be perpetual, *** but this does 
not mean that the Rule against Perpetuities does not apply to charitable 
trusts, **? and attorneys frequently overlook the Rule in the preparation of 
such trusts. While charitable trusts may continue longer than the period of 
the Rule yet if the use for charitable purposes does not occur immediately 
or if there is a gift over for non-charitable purposes after termination of the 
charitable use, the event upon which the shift is to happen must occur if at 
all within the period of the Rule. **° In other words, there is nothing to pre- 
clude the application to charitable trusts of the rule that a future estate must 
vest within the period fixed by the Rule against Perpetuities. In this sense 
the Rule against Perpetuities must be borne in mind in the drafting of wills 
creating charitable trusts the same as in other cases. 


Statute Against Accumulations 


The Illinois statute against accumulations makes no reference to chari- 
table gifts and leaves open the question of whether a direction to accumulate 
for charitable purposes is or is not within its ambit. 16° 


Prior to the adoption of the statute in 1907 an accumulation for chari- 
table purposes for an indefinite period was allowed.*” Since adoption of 
the Act the question has been raised in at least two cases but never squarely 


%8 2 Bocert, op. cit. supra note 2, § 372; 170 A. L. R. 760 (1947). 

331 Ill. 182, 187, 162 N. E. 888, 890 (1928); to same effect: Taylor v. Keep, 2 
Ill. App. 368 (1878); cf. Burke v. Burke, 259 Ill. 262, 102 N. E. 293 (1913). 

© 2 BocERT, op. cit. supra note 2, § 370; REMSEN, op. cit. supra note 17, at 305. 

** Dickenson v. City of Anna, 310 Ill. 222, 141 N. E. 754 (1923); Skinner v. The 
Northern Trust Company, 288 Ill. 229, 123 N. E. 289 (1919); Walliser v. The Northern 
Trust Company, 338 Ill. App. 263, 87 N. E.2d 129 (1949). 

1 REMSEN, Op. cit. supra note 17, at 214; Carey AND SCHUYLER, Op. cit. supra note 
73, § 491. 

** 10 Am. Jur., Charities § 18. 

#® CaREY AND SCHUYLER, OP. cit. supra note 73, § 491; 2 BocERt, op. cit. supra note 
2, § 353. 

Ingraham v. Ingraham, 169 Ill. 432, 451, 48 N. E. 561, 566 (1897). 
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decided. The inference to be drawn from both cases is that the statute applies 
to charitable as well as private trusts. In Summers v. Chicago Title & Trust 
Co.,*" the court found the accumulation limited to a ten-year period and 
hence permissible under the statute, so that it was not necessary to decide 
the question. In Webb v. Webb, *" the court said the question was prema- 
ture until the statute had run and if after the lapse of the statutory period 
accumulations should be found to exist contrary to the Act, nevertheless 
equity through its cy pres power could require immediate application of the 
income to the charitable purposes. This equitable power to remedy the 
effect of any direction to accumulate longer than permitted by law ren- 
ders the consequence of violation less serious than in the case of a private 
trust, but in order to avoid the necessity for recourse to court action the 
inclusion of a “saving” clause would be wise in any plan for accumulation 
for charitable purposes. Such a clause might limit any accumulation to a 
period of twenty-one years after the testator’s death, or provide that if the 
trustee should be advised by counsel at any time that the further accumu- 
lation of income is unlawful the trustee should thereafter distribute all 
income currently to the charitable beneficiary. 


Restrictions on Charitable Gifts 


In Illinois there are no restrictions upon gifts, whether testa- 
mentary or inter vivos for charitable purposes. Formerly religious corpora- 
tions were forbidden to receive by gift, donation, or purchase more than 
twenty acres of land, but this limitation was removed by an amendment in 
1947.78 Other states are not as friendly to charities, and where real estate 
located in another jurisdiction is to be included in a charitable trust or funds 
are to be transmitted to another jurisdiction for administration by a trustee 
for charitable uses, an examination should be made of the laws of that 
jurisdiction to ascertain whether any statutory restrictions exist on the power 
of testators to devise or bequeath property for charitable purposes or on 
the power of charitable organizations to take or hold property. 


Illinois Inberitance Tax 


Not to be overlooked in the drafting of charitable trusts is the liability 
of such transfers for a state inheritance tax.’’* Illinois exempts from in- 
heritance tax bequests and devises to institutions, organized and operating 
under the laws of the state for charitable, religious, or educational pur- 
poses.1** A similar exemption is granted to like charities organized in and 
operating in other states with reciprocal provisions exempting Illinois chari- 


11 335 Ill. 564, 167 N. E. 777 (1929). 
7 340 Ill. 407, 172 N. E. 730 (1930). 
8 Tuy, Rev. Srat., c. 32, § 171 (1949). 
™ Ty. Rev. Stat., c. 120, § 375 et. seq. (1949). 
"8 Id. § 401; Miller, supra note 27, at 91. 
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table organizations in like cases. Except for foreign charities saved by the 
reciprocity clause no exemption is allowed under the Illinois Inheritance 
Act on gifts passing outright or in trust for out-of-state charities and the 
fact that the trustee resides locally is immaterial. 1° The test is where the 
funds are to be expended. 

Frequently a testator wishes to make a gift to well-known national 
charitable organizations such as the American Red Cross, the National 
Foundation for Infantile Paralysis, or The Salvation Army, and the question 
arises whether or not a gift to such an organization will be exempt from 
inheritance tax on the ground that the organization operates and expends 
a part of its funds within the state. In People v. Womans Home Missionary 
Society, *"’ an out-of-state charity claimed exemption on the ground that it 
had an office in Illinois and owned, maintained, and conducted orphanages 
and deaconess’ homes for charitable purposes within the state. The court nev- 
ertheless held a gift to the charity taxable. 

The Missionary Society case still appears to be good law and gifts to or 
for the benefit of a national charity, simpliciter, will not be exempt unless 
it can be shown that the funds will be used in Illinois or in a reciprocal state. 
Most of the national charitable organizations have local units or chapters 
incorporated under the laws of each state and the tax question can ordinarily 
be avoided by directing the gift to or for the benefit of the local unit of the 
national organization. 


A more difficult problem exists in gifts to a class of indefinite bene- 
ficiaries for a general charitable purpose, such as “relief of the needy poor”, 
“Americanization of the foreign-born”, or “support and assistance of spas- 
tics” under which the bequest can be expended anywhere and the potential 
beneficiaries need not necessarily be persons residing in Illinois. The theory 
of the exemption is that the beneficences bestowed relieve the state of bur- 
dens it would otherwise be obliged to carry. On this theory, it would seem 
that the exemption would not be allowable to the extent that property can 
be used for the aid of individuals residing outside of the state. No case 
squarely in point appears to have been decided. However, in People v. First 
National Bank *"* a trust was established by Alexander Legge creating a 
foundation for the “general welfare of the farming population of the United 
States and the improvement of the conditions of rural life” and among other 
things contemplated that funds could be expended for research and experi- 
mental work and for the dissemination of useful information so developed. 
The Attorney General contended no exemption was allowable because the 
proceeds might be expended outside the state. The court held that any ex- 
penditures toward solving agricultural problems to the nation wherever 
made would be of direct benefit to Illinois as one of the largest agricultural 


** People v. O'Donnell, 327 Ill. 474, 158 N. E. 727 (1927). 
7 303 Ill. 418, 135 N. E. 749 (1922). 
*® 364 Ill. 262, 4 N. E.2d 378 (1936). 
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states and the center of the farming belt of the country. The Legge case 
may be said to stand for the proposition that a general charitable bequest 
under which funds may be expended anywhere will nevertheless be entitled 
to an exemption if Illinois residents derive any benefit from the expenditure. 
Conceding the soundness of the court’s conclusion that a trust “for the im- 
provement of conditions of rural life” would under the circumstances of 
the Legge case benefit Illinois residents even though expended elsewhere, it 
is doubtful whether the court would extend the doctrine to the point of 
holding that funds expendable anywhere for the “needy poor” or any other 
general charitable purpose contemplating benefits to individuals, would 
benefit Illinois in any way. 
Where it is important that the exemption be assured, the inclusion of a 

provision in the will to the following effect may be considered: 

“. . . provided, however, that any distribution or application of the in- 

come or principal of the trust shall be made only to or for such chari- 

table objects, gifts to or for which are recognized at the time of my 
death as exempt for purposes of Illinois inheritance and Federal estate 
tax laws.” 





FALt] 











DISTRIBUTIVE PROVISIONS OF WILLS 


BY ROSWELL H. CHRISMAN * 


WORDS WHICH IN COMMON PARLANCE HAVE a generally ac- 
cepted meaning must be most carefully scrutinized when used in a will in or- 
der to avoid a perfectly plausible but unintended alternative meaning. For 
instance, if an adopted child or the descendants of an adopted child are to 
take as are children of the blood, the safe course is to so state in precise terms. 
Likewise, illegitimate children are not included unless the testator’s intention 
is clear in the instrument itself. 2 


The word “issue”, meaning lineal descendants, is not now used with the 
same frequency as the term “descendants” which includes all who can trace 
lineal descent in the remotest degree from the ancestor specified.* The 
latter is a most useful and precise term and when used in the phrase, “to his 
descendants then living, in equal shares per stirpes,” almost inevitably avoids 
the necessity of using cumbersome and unwieldy distributive paragraphs. 


The word “heirs” encompasses those who inherit the property of an 
intestate decedent under the law in effect at the time of his death. * Because 
of the difference between the descent and distribution of personal and real 
property under our statute * many careful draftsmen simplify the situation 
by avoiding the inclusion of the takers of real estate by referring only “to 
the persons who would inherit the personal property of the decedent under 
the statutes of Illinois now in effect.” 


LEGACIES AND DEVISES 


A “legacy” in the technical sense is a bequest of personal property by 
will, but in loose usage has been held to include real estate as well.* A 


* ROSWELL H. CHRISMAN, S.B. 1923, Harvard University; LL.B. 1926, 
University of lowa; LL.M. 1928, Harvard University; associated with 
the firm of Mayer, Meyer, Austrian & Platt, Chicago; engaged in trust 
administration in the trust department of Continental Illinois National 
Bank and Trust Company, 1930-1936; formerly an instructor in Real 
Estate Law, Trusts, and Probate Procedure at American Institute of 
Banking, Chicago. 


* Marsh v. Field, 297 Ill. 251, 130 N. E. 753 (1921). 

* Rasmusson v. Unknown Wife of Hoge, 293 Ill. 101, 127 N. E. 356 (1920). 

* Bundy v. Solon, 384 Ill. 137, 51 N. E.2d 183 (1943); Emery et al v. Emery et al, 
325 Ill. 212, 156 N. E. 364 (1927). 

* Tux. Rev. Srat., c. 3, § 162 (1949). 

* Wilson v. Wilson, 261 Ill. 174, 103 N. E. 743 (1913). 
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“devise”, on the other hand, technically refers only to a disposition of real 
estate by will.® However, “devise” has been construed as referring to per- 
sonal property. ' 

If it is desired that a particular item of personal property or a special 
parcel of real estate be given, then it must be so minutely described that it 
can be readily identified from all other objects of the same general type. * 
The very thing bequeathed must be intended and not something of the same 
commercial value. A general legacy is determinable only by quantity, can 
be satisfied from the general estate, and will abate before a specific legacy. ° 


Occasionally a testatrix desires to bequeath numerous items of jewelry, 
furniture, or personal effects to various friends and relatives. Experience 
has shown that the inclusion in the will of such a list makes frequent revision 
of the instrument necessary, for the wishes of a testatrix respecting such 
property are often based on whim or caprice and change frequently. 
All such property, if of limited monetary value, could be left to a single 
relative or friend with whom the testatrix can have an understanding as to 
how it is to be distributed. Such instructions for distribution may be 
changed from time to time at the will of the giver without the formality 
of a codicil. This tangible property would of course pass to and be 
owned by the person selected to distribute it, and that person would 
not be bound by the testator’s instructions and would be liable for the 
inheritance tax, if any, unless the will provided that such tax be paid 
from the residue. If the takers are not numerous let all such property go 
to the group “to be divided among them as they shall see fit,” or if conflict 
between the recipients is anticipated, a detailed plan for allocation of items 
between them may well be included.*° A clause covering typical tangible 
property follows: 

“I give and bequeath all of my jewelry, wearing apparel, silverware, 
pictures, paintings, rugs, books, bric-a-brac, furniture, furnishings, auto- 
mobiles and automobile accessories and all of my household and personal 
effects unto my wife (naming her) or if she shall not be living, to my 
children, to be divided among them as they shall see fit.” 


Pecuniary bequests, if for small amounts, may be stated simply but if 
they become sizable in comparison to the entire estate, then they should be 
stated either in fractions of the whole estate or a maximum percentage for 
all such bequests in toto should be specified. Otherwise, in the event of a 


* Ibid. 

"Evans v. Price, 118 Ill. 593, 599, 8 N. E. 854, 857 (1886). 

*Dauel v. Arnold, 201 Ill. 570, 579, 66 N. E. 846, 850 (1903). 

*State Bank of Chicago v. Gross, 344 Ill. 512, 176 N. E. 739 (1931); Lewis v. Sedg- 
wick, 223 Ill. 213, 79 N. E. 14 (1906); Fenton v. Hall, 235 Ill. 552, 85 N. E. 936 (1908); 
In re Estate of Eliopulas, 328 Ill. App. 389, 66 N. E.2d 183 (1946). 

*For an example see Leacn, Cases ano Text on tHE Law or Wits 250 (2d ed. 
1947). 
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sudden or continued break in market values or substantial deterioration in a 
particular estate, the charitable or other pecuniary bequests may be satisfied 
in full, since they will be paid first, and the residuary legatees, who are 
usually nearest and dearest to the testator, may well be left destitute. If the 
testator insists upon having large charitable bequests set out in dollar 
amounts, the disastrous result just mentioned can be easily avoided by pro- 
viding that all such bequests shall abate ratably until their total is reduced to 
a specified percentage of the entire value of the estate as determined for tax 
purposes. Such a provision follows: 


“If all of the foregoing bequests in this Article of my Last Will and 
Testament shall exceed in the aggregate ten (10) per cent of my net 
estate as determined for federal estate tax purposes, then they shall abate 
ratably until the total of all such bequests equals said ten (10) per cent.” 


Interest is due from the estate upon a pecuniary legacy at the legal rate 
of five per cent per annum after one year from the testator’s death, * and 
an executor may be held liable for interest at ten per cent upon the value of 
all personal property undistributed within two years from the issuance of 
letters,* except for good cause shown. In view of the current rate of re- 
turn upon conservative investments today, a testator might well provide for 
a rate lower than the legal rate or for the average rate of return earned 
upon the estate, or prevent the payment of interest entirely. Because of 
the time required to determine the Federal Estate Tax and the Illinois In- 
heritance Tax it is now often impossible to close an estate in less than two 
years, and it is for that reason that the interest rate is currently of in- 
creasing importance. 

A legacy or devise will be adeemed if the specific property given is not 
in the estate at the time of the testator’s death ** or will lapse if the recipient 
has predeceased him. ** 

If a devise of Illinois real estate is to a descendant of the testator, Section 
49 of the Illinois Probate Act ** should be considered, since it provides that 
if the named descendant dies prior to the testator the property so bequeathed 
or devised shall go, per stirpes, to the descendants of such deceased legatee 
or devisee, and, in the absence of a descendant of such deceased legatee or 
devisee the property will pass intestate unless otherwise provided. There- 
fore, in making a bequest or a devise to a descendant of the testator, if it is 
not desired that Section 49 of the Probate Act become effective, the bequest 
or devise should be conditioned upon such descendant surviving the testator. 
This statute has been construed very liberally by our courts and it has been 


* In re Estate of Eliopulos, 328 Ill. App. 389, 66 N. E.2d 183 (1946). 

* Iu. Rev. Srat., c. 3, § 462 (1949). 

* Brady v. Paine, 391 Ill. 596, 63 N. E.2d 721 (1945); Lenzen v. Miller, 378 Ill. 170, 
37 N. E.2d 833 (1941). 
* Carter v. Lewis, 364 Ill. 434, 438, 4 N. E.2d 853, 856 (1936). 
* In. Rev. Srat., c. 3, § 200 (1949). 
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held that where the testator bequeathed property to his three children, 
naming them, “or to their survivors or survivor of them”, and one of them 
died before the testator’s death, such words were insufficient to supersede 
the statutory intent and did not constitute a sufficient “provision in the will 
for that contingency,” and that the descendant of such deceased child would 
take his parent’s share. ** Consequently if the statute is to be overridden the 
strongest possible language should be used. 


ESTATES 


An estate in fee simple, being the greatest estate, may be created with 
the simplest language.’” It is sufficient to say: 


“I give and devise Blackacre (either by legal or general description) 
to my wife, Susan.” 


If it is desired that all encumbrances on the property be paid from the gen- 
eral estate then the following statement may be added: 


“I direct my executor hereinafter named, to pay in full, with interest, 
any encumbrance upon such property which may be due and owing at 
the time of my death, if my said wife shall survive me and shall take the 
property either under this will or by virtue of survivorship.” 


The devisee of an estate tail in Illinois takes only a life estate under 
Section 5 of the Conveyances Act, and the remainder passes in fee simple to 
the persons to whom the estate tail would pass upon the death of the devisee 
in tail."* If there are no living “heirs of the body” of the devisee in tail, 
then the remainder passes to the heirs of the testator upon his death, subject 
to being divested upon the birth of issue of the devisee, as it then vests in 
such issue. ?® 


In Illinois a life estate may be created in personalty as well as in real 
estate, *° and it will be good even though the life tenant is authorized by the 
instrument creating the estate to consume the assets at will and is also given 
full power of sale. *?_ Nevertheless the exercise of those powers, because of 
the fear of waste, is almost sure to lead to difficulty between the life tenant 
and the remaindermen. Therefore a life estate in personalty is seldom 
practical except in the case of a parent and his or her children, and even 
then, because of the lack of investment experience of most life tenants, the 
trust device is usually preferred. 


“Schneller v. Schneller, 356 Ill. 89, 190 N. E. 121 (1934). 

*" Hempstead v. Hempstead, 285 Ill. 448, 120 N. E. 782 (1918). 

*Iiu. Rev. Srat., c. 30, § 5 (1949). 

* Baker v. Baker, 284 Ill. 537, 120 N. E. 525 (1918); Bowlin v. White, 244 Ill. 623, 
91 N. E. 658 (1910). 

® Rock Island Bank and Trust Co. v. Rhoads, 353 Dll. 131, 187 N. E. 139 (1933); 
Boon v. Boon, 348 Ill. 120, 180 N. E. 792 (1932). 

* Rock Island Bank and Trust Co. v. Rhoads, supra note 20. 
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In common practice therefore, the life estate is used only in connection 
with real estate and is used most frequently where a grantor or testator 
wishes to give his wife the use of the family residence or summer home or 
the income from income producing property for life with remainder over 
to his descendants, per stirpes, upon her death. This has the advantage of 
giving the wife the use and control of the premises during her lifetime and 
prevents it from being a part of her estate for tax purposes. A succession of 
life estates is legal ** and may fill a need where sisters and brothers or a 
mother and one or more daughters should successively have the use of the 
premises. If such an arrangement is needed for a fixed period, then of 
course an estate for years will serve. ** 


A life estate to the wife with remainder to descendants may be created 
as follows: 


“I give and devise my home and farm on County Line Road in Bar- 
rington, Illinois, commonly known as Wakefield Farm, to my wife, 
Susan, for her life, and upon her death, to my descendants then living, 
in equal shares per stirpes.” 


THE RULE IN SHELLEY’S CASE 


The Rule in Shelley’s Case ** was introduced into the law of Illinois 
by the case of Baker v. Scott ®* and has been woefully handled ever since, 
even including a recent case.** The confusion in the decisions stems from 
the varying interpretations placed upon the word “heirs.” Sometimes it is 
given a fictional meaning and is said to encompass those who take from 
generation to generation ** and sometimes it is used in the technical sense 
to mean those who take under the statute. ** Both meanings have been in- 
termingled in the same decision. *° Many states have wisely seen fit to re- 
move this uncertainty which involves many titles and have abolished the 
rule by legislative enactment. That should be and could be accomplished in 
Illinois by the enactment of the very simple statute suggested by Mr. George 
B. Young in his excellent article. *° 


* Millikin National Bank of Decatur v. Wilson, 343 Ill. 55, 174 N. E. 857, 75 
A. L. R. 117 (1931). 

* Parrish v. Parrish, 327 Ill. 279, 158 N. E. 564 (1927). 

*Shelley’s Case, 1 Co. 93b, 76 Eng. Rep. 206 (1581). 

62 Ill. 86 (1871). 

* Cahill v. Cahill, 402 Ill. 416, 84 N. E.2d 380 (1949). 

Porter v. Cutler, 380 Ill. 215, 43 N. E.2d 929 (1942); Bails v. Davis, 241 Ill. 536, 
89 N. E. 706 (1909). 

** Cahill v. Cahill, 402 Ill. 416, 84 N. E.2d 380 (1949); Richardson v. Roney, 382 
Ill. 528, 47 N. E.2d 714 (1943); Lydick v. Tate, 380 Ill. 616, 44 N. E.2d 583, 145 A. L. R. 
1216 (1942). 

Cahill v. Cahill, supra note 28. 

* Young, The Rule in Shelley’s Case in Illinois: A New Analysis and Suggestion for 
Repeal, 45 Int. L. Rev. 173 (1950). 
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UNDIVIDED INTERESTS - 


A bequest or devise of an undivided interest in personal or real prop- 
erty, as the case may be, will result in a tenancy in common unless the four 
unities of a joint tenancy with right of survivorship are present and a joint 
tenancy is clearly indicated.** The law favors tenancy in common and 
consequently if a joint tenancy is to be created it must be the manifest in- 
tention of the testator. ** Joint tenancies with the right of survivorship in 
personalty are good in Illinois. ** They are frequently used in connection 
with bank accounts, stocks, and registered bonds. Basing their reasoning 
upon In Re Estate of Koester ** many safe deposit companies in Illinois fol- 
lowed the practice for many years of entering into so-called joint tenancy 
agreements with two or more boxholders, which agreements purported to 
effect the transfer of title to the contents of the box to the surviving holder 
or holders. Without referring to the decision in the Koester case, our Su- 
preme Court decided in September, 1949, in In Re Estate of Wilson ** that 
such an agreement is ineffective to pass title to the contents of a box since no 
true joint tenancy was created by the execution of such an agreement. Of 
course if the securities in the box are issued in joint tenancy the survivor will 
take each such item if the statutory requirements are complied with, but 
that results from the manner in which they are issued and not from the box 
contract. 


RESIDUARY CLAUSES 


To make certain beyond all doubt that all of the property of the testator 
will be disposed of by the will a residuary clause must be used. The prop- 
erty covered by a lapsed legacy, unless the will indicates otherwise, will fall 
into the residue ** but a lapsed devise will become intestate and pass to the 
heirs-at-law unless a contrary intent is indicated. ** Hence if the residuary 
clause is preceded by one or more devises that clause should provide that 
all lapsed devises will fall into the residue of the estate, where they will be 
governed by the provisions of the residuary clause and distributed accord- 
ingly. Such a result may be easily obtained by directing that the residuary 
clause shall “include lapsed legacies and lapsed devises, if any.” A typical 
residuary clause follows: 


1 Heller v. Heller, 147 Ill. 621, 35 N. E. 798 (1893). 

* Whittaker v. Porter, 321 Ill. 368, 151 N. E. 905 (1926); Cooper v. Martin, 308 Ill. 
224, 139 N. E. 68 (1923); Mustain v. Gardner, 203 Ill. 284, 67 N. E. 779 (1903). 

® In re Estate of Wilson, 404 Ill. 207, 88 N. E.2d 662 (1949). 

* 286 Ill. App. 113, 3 N. E.2d 102 (1936). 

* 404 Ill. 207, 88 N. E.2d 662 (1949). 

*English v. Cooper, 183 Ill. 203, 55 N. E. 687 (1899); Crerar v. Williams, 145 Ill. 
625, 34 N. E. 467 (1893). 

* Belleville Savings Bank v. Aneshaensel, 298 Ill. 292, 131 N. E. 682 (1921); Craw- 
ford v. Cemetery Ass’n., 218 Ill. 399, 75 N. E. 998 (1905); but see Dunn v. Kearney, 
288 Ill. 49, 123 N. E. 105 (1919). 
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“All of the rest, residue and remainder of my property, real, per- 
sonal and mixed, of every kind whatsoever and wheresoever located, of 
which I shall be seized or possessed, or to which I shall in any way be 
entitled at the time of my death, including all lapsed legacies and lapsed 
devises, if any, I give, devise and bequeath as follows:” 


POWER OF APPOINTMENT 


The power of appointment is a most intriguing device for allowing a 
father to decide how the property left to him for life by his father shall be 
divided among his children. When the grandfather prepared his will his 
grandchildren, if in being at all, were infants, but years later, after they have 
attained maturity and their characteristics have become manifest, their own 
father can wisely determine the manner in which their grandfather’s prop- 
erty should be distributed among them. The draftsman must ascertain 
whether the testator is possessed of a power, and if so, then consider whether 
it should be exercised. Our courts have held that if a power is exercised, 
it must be done clearly and precisely and that a general residuary clause 
is in itself insufficient to exercise a power.** The draftsman must, there- 
fore, not fail to refer to the power specifically, as well as to the instrument 
by which it was created, and the power should be exercised precisely in 
the manner directed in that instrument, if possible. Likewise, if the power 
is not to be exercised, the will of the donee should so state. 

Also, careful consideration must be given to the financial status of a 
donee of a general power for the exercise of such a power will subject the 
property passing by virtue of it to the claims of his creditors to the extent 
that his own property is inadequate to pay them. ** If the power is not 
exercised *° or if it is special, *? the opposite rule prevails. For financial 
reasons it may well be wise to let the property pass to those who would take 
in the event of default in the exercise of the power. 

Since the passage of the amendment to the Internal Revenue Code *? 
whereby there was included as a part of a decedent’s taxable estate for fed- 
eral estate tax purposes, all property, except that covered by specified ex- 
ceptions in the statute, over which he has a power of appointment, whether 
exercised or not, lawyers have had the obvious duty of apprising their clients 
of that provision of the law. Many draftsmen have considered it essential 
that all genera] zeferences to powers of appointment, which formerly were 
frequently included as a regular part of a residuary clause, be omitted, ex- 
cept in the rare instance where it was imperative that the power be exercised 


* Emery v. Emery, 325 Ill. 212, 156 N. E. 364 (1927); Harvard College v. Balch, 
Trustee, 171 Ill. 275, 49 N. E. 543 (1898). 

* Gilman v. Bell, 99 Ill. 144 (1881). 

* Ibid. 
“ Riggs v. Barrett, 308 Ill. App. 549, 570, 32 N. E.2d 382, 391 (1941). 
“Int. Rev. Cope § 811(f). 
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in spite of the tax consequences. The aversion to all powers of appointment 
had just become well nigh universal when the “marital deduction”, which 
was included in the Revenue Act of 1948,** gave the pendulum great 
impetus in the opposite direction. 


For a discussion of the application of the Rule against Perpetuities to 
powers of appointment and their exercise, see the clear and concise article 
by Daniel M. Schuyler. * 


RIGHTS OF AFTER-BORN CHILDREN 


The latest case on the rights of after-born children is Hedlund v. 
Miner *° where the testator exexcuted his will twenty-two days before the 
birth of his daughter, who was his only child. By the will he gave his en- 
tire estate to his wife and named her as executrix. The will was duly ad- 
mitted to probate and both personalty and real estate were distributed to her 
as sole legatee and the estate was closed in the probate court. Subsequently 
in a partition proceeding affecting real estate which had passed under the 
will, the rights of the daughter under the provisions of Section 48 of the 
Probate Act were raised. The statute in question follows: 


“Sec. 48. Effect of child born after will. Unless provision is made in 
the will for a child of the testator born after the will is made or unless it 
appears by the will that it was the intention of the testator to disinherit 
the child, the child is entitled to receive the portion of the estate to 
which he would be entitled if the testator had died intestate, and all 
devises and legacies shall be abated proportionately therefor.” * 


The question arises as to whether the testator by making no reference 
to his child about to be born intended to disinherit her. The controlling 
factor in determining the applicability of the statute is the testamentary 
intent of the parent. The intent to disinherit must appear from the will it- 
self, but it is well established that in arriving at the intention of the testator 
the courts consider the language of the will in the light of the facts and 
circumstances surrounding the testator at the time of its execution. 


Mr. Justice Thompson in discussing this point said on page 224 of the 

opinion: 

“The rule laid down in the cases involving the application of the 
statute is, that although the testator’s intention to disinherit after-born 
children must be drawn from the will itself, it is not essential that such 
intention be declared in express terms, but the same may be drawn from 
the language of the will when construed in connection with the roved 
facts and circumstances surrounding the testator when the will was 


“Int. Rev. Cope § 812(e). 
“Schuyler, Some Problems with Powers, 45 Inu. L. Rev. 57 (1950). 
“ 395 Ill. 217, 69 N. E.2d 862 (1946). 

“Tu. Rev. Srart., c. 3, § 199 (1949). 
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made, evidence of which may be received, not for the purpose of chang- 
ing the language of the will, but to explain its meaning when there is an 
ambiguity in the will with reference to disinheriting after-born 
children.” 
The court then held that the facts did not show an intention to disinherit the 
child. 

Before leaving the Hedlund case some earlier decisions of our court 
may well be considered. Where a testator with living children and another 
child shortly to be born executed a will giving each of his living children 
a share of his estate but making no reference to the unborn child, no inten- 
tion to disinherit the after-born child was read into the will, and the after- 
born child was given its share under the statute. *” 

A similar decision was reached where a will made provision for living 
children with no language respecting after-born children and another child 
was born to the testator more than eighteen months subsequent to the execu- 
tion of the will. +* 

In another case where the testator had two children and made no refer- 
ence either to them or to after-born children and a third child was born to 
him within two months after the execution of the will, all of his children 
were held to be disinherited. *° 

The rule in Illinois as taken from these cases is that when a testator has 
children and makes provision for them in his will, an after-born child is held 
not to be disinherited, but when he has children and makes no provision for 
them in the will, then an after-born child will be held to be disinherited, 
unless a positive provision to the contrary has been set forth in the 
instrument. 

In Hawkins v. McKee the decedent’s first child was born eleven 
months after the execution of the will and his second child two years later. 
Thereafter the husband died leaving his widow, the sole beneficiary under 
the will, and two children. The court found that he had not disinherited 
his two children, and reasoned that in no case in Illinois had an after-born 
child been held to be disinherited, without a specific provision in the will, 
when the testator had no children at the time of the execution of the 
document. 

Again referring to the Hedlund case, it will be noted that the court ap- 
plies the reasoning of the Hawkins case, and concludes that the testator 
must be held to know the law, and to be aware that his child, if born alive, 


“Lurie v. Radnitzer, 166 Ill. 609, 46 N. E. 1116 (1897); Ward v. Ward, 120 Ill. 
111, 11 N. E. 336 (1887). 

“Salem National Bank v. White, 159 Ill. 136, 42 N. E. 312 (1895). 

“ Hawhe v. Chicago and Western Indiana R. R. Co., 165 Ill. 561, 46 N. E. 240 
(1897). 

321 Ill. 198, 151 N. E. 577. See also Froehlich v. Minwegen, 304 Ill. 462, 136 N. E. 
669 (1922); Peet v. Peet, 229 Ill. 341, 82 N. E. 376 (1907). 
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would be provided for by the statute. However, it is submitted that the 
father of a first born child in executing his will twenty-two days before 
its birth was not unmindful of its impending arrival, and if he had intended 
his child to take, he would have made a specific provision to that effect in 
the will. Although the court’s reasoning may be legally sound, it fails to 
give weight to the apparent facts surrounding the execution of the will and 
the inevitable state of mind of the testator at the time he signed the docu- 
ment. Certainly the impending arrival of the child was uppermost in the 
testator’s mind, if not the motivating cause for the preparation of the will, 
and as he presented the will to his wife two weeks after the baby’s birth, it 
was probably signed for the sole purpose of providing for her and keeping 
property from passing to his minor child. 

Section 48 of the Probate Act has also been construed to make the same 
provision for a child adopted by the testator after the execution of his will. ** 


RENUNCIATION 


Renunciation of a will by a surviving spouse, as provided by the Probate 
Act *? raises many unique questions and the Illinois law is unsettled upon 
many points. A discussion of a few of the cases will clarify some of those 
points. 

No consideration of this problem would be acceptable without a refer- 
ence to the Blatchford case ** in which it was prophetically announced that 
the provisions in a will for the widow are in legal effect no more than an 
offer by the testator to purchase her statutory interest for the benefit of his 
estate. 


It was held in Dunshee v. Dunshee ** that no property was made in- 
testate by renunciation, but that which was left after the widow took her 
part passed as testate property under the provisions of the will for other 
legatees. 

In Franklin v. Hastings ** the testatrix gave her husband one-third of her 
personal property and one-third of her realty. Next she devised certain 
land and bequeathed $10,000 for a library, and then divided the residue of 
her estate between her husband, the library, and a college. The husband 
renounced and took one-half of the land and of the personal estate. The 
Supreme Court upheld the gift of the land and the $10,000 for the library 
and then directed the trial court to divide the residue, if any, into three parts 
and to give one part to the library, one to the college, and to distribute to 


“ Flannigan v. Howard, 200 Ill. 396, 65 N. E. 782, 59 L. R. A. 664 (1902). 

Iv. Rev. Srat., c. 3, § § 168, 169 (1949). 

“ Blatchford v. Newberry, 99 Ill. 11 (1878); Carper v. Crowl, 149 Ill. 465, 36 N. E. 
1040 (1894); ReQua v. Graham, 187 Ill. 67, 58 N. E. 357 (1900). 
* 251 Ill. 405, 96 N. E. 298 (1911). 
253 Ill. 46, 97 N. E. 265 (1911). 
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the library and college as much of the third part, which the husband would 
have received had he not renounced, as was necessary to make up to the 
library and college any loss suffered by them because of the renunciation, 
and then to distribute the balance of said one-third part as intestate property. 
It will be observed that the intestate distribution so directed by the Supreme 
Court was not imposed because of the renunciation itself, but resulted 
from the failure of the will to provide for the disposition of the husband’s 
residuary share should it lapse for any reason. 

The testator in Schaffenacker v. Beil ** gave his wife a life estate in all 
his property and directed that the remainder be distributed “after her death, 
to all the brothers and sisters I may leave living at the death of my said wife, 
to-wit, [naming them] . . . Provided, that if any of said brothers and sisters 
shall die prior to the death of my wife, leaving lineal descendants living at 
the death of my said wife, such lineal descendant or descendants shall 
inherit the share of his or her parent . . . per stirpes, in fee.” The widow 
renounced and the brothers and sisters contended that the life estate 
was extinguished, and the remainders were accelerated and would take ef- 
fect immediately because there was no estate to support the contingent re- 
mainders. Mr. Justice Duncan held that the life estate was in no sense ex- 
tinguished, and that “where it is dubious and uncertain as to what persons 
will be entitled to take the remainder, there can be no acceleration or vesting 
of the remainder by a renunciation of the particular estate by which the 
remainder is supported. . . . It is also the settled rule concerning the con- 
struction of wills by which are devised contingent interests depending upon 
the devisees surviving the life tenant, that the persons named as devisees must 
literally survive the person named as life tenant and not that they merely 
survive the determination of the life estate.” He further directed the trial 
court to sequester the estate and appoint a trustee to manage it for the re- 
maindermen, whoever they might ultimately be, during the life of the 
wife. 57 

A wife may effectively bind herself during the lifetime of her husband 
to accept the provisions of her husband’s will and thereby be estopped from 
renouncing it after his death, but such a contract must be established by 
clear and convincing evidence. ** 

Obviously, the only way to prevent renunciation, apart from contract, 
is to make the wife such a favorable offer in the will that she cannot afford 
to renounce. Her age and financial requirements will be controlling factors. 
A young wife with children will not be inclined to throw aside the will if 


* 320 Ill. 31, 150 N. E. 333 (1926). 

For additional discussion, see Note, Sequestration to Protect Contingent Interests 
in Illinois, 37 Iti. L. Rev. 277 (1942), which considers Campbell v. Campbell, 380 Ill. 22, 
42 N. E.2d 547 (1942). 

“ Golden v. Golden, 393 Ill. 536, 66 N. E.2d 662 (1946); Frese v. Meyer, 392 Ill. 59, 
63 N. E.2d 768 (1945); Rice v. Winchell, 285 Ill. 36, 120 N. E. 572 (1918). 
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~ she is given one-half or more of the income, while if she were seventy years 
of age an opposite result might be expected. If a wife is given sufficient 
property so that the maximum marital deduction provided for under the 
1948 Tax Law ** can be taken, there will be little reason for renunciation. 
This phase of the law must be carefully explained to the testator by the 
draftsman, and in each case the spouse must be so well provided for that 
renunciation will be unattractive fer in most estates renunciation will pro- 
duce an unsatisfactory situation somewhere in the distributive plan. 


PAYMENT OF DEBTS 


Every testamentary gift is subject to the payment of the testator’s 
debts. °° The reader will remember the oft-repeated precept, “He must be 
just before he can be generous.” This includes, of course, all debts which 
were due and owing by the testator at the time of his death, but applies only 
to debts legally collectible and therefore does not make necessary the pay- 
ment of a debt which has been barred by the statute of limitations.** No 
preference can be given by the testator for the payment of one debtor over 
another, for the order and manner of payment is specified in the Probate 
Act. * Since the executor is directed by the Probate Act to pay all debts 
upon the proper filing and allowance of claims based thereon, a specific di- 
rection in the will for their payment is probably surplusage, ** but most 
lawyers would feel derelict in their duty if they omitted from the will a 
clause somewhat as follows: 

“I direct my executor, hereinafter named, to pay all my just debts and 
the expenses of my last illness, funeral and burial as soon as practicable 
after my death.” 

If the testator wishes the executor to arrange for the care of the grave or 
lot or to erect a marker or tombstone thereon, directions to that effect 
should be added to the foregoing paragraph respecting the payment of debts 
or should be inserted elsewhere in the instrument, for otherwise the execu- 
tor has no authority to make expenditures for such purposes and may be 
held personally liable if he does so. * 

Our court adheres to the general rule that personal property constitutes 
the primary fund from which administration expenses and debts of the estate 


“Int. Rev. Cope § 812(e). 

© Alward v. Borah, 381 Ill. 134, 44 N. E.2d 865 (1942); Richardson v. Ranson, 99 
Ill. App. 258 (1901). 

" United States Fidelity Co. v. Dickason, 277 lll. 77, 115 N. E. 173 (1917); Waughop 
v. Bartlett, 61 Ill. App. 252, aff'd, 165 Ill. 124, 46 N. E. 197 (1896). 

“Ii. Rev. Srat., c. 3, § 354 (1949); 4 Pace on Wits § 1475 (3d ed. 1941). 

@ Kelly v. Dyer, 359 Ill. 46, 194 N. E. 255 (1934). 

“Nonnast v. Northern Trust Co. 374 Ill. 248, 29 N. E.2d 251 (1940); Estate of 
Way, 242 Ill. App. 459, 121 A. L. R. 1106 (1926). 
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are to be paid, °° unless it is clear that the testator intends to charge his real 
estate with the payment of such obligations, either by the express words of 
the will or by implication from the language used.** In an estate where 
there was no personalty whatever, the residuary real estate was ordered sold 
to pay three pecuniary legacies on the theory that the testator by making 
the bequests while knowing that he owned no personalty, thereby implied 
that there should be a charge upon his real estate.** Where all residuary 
personal property was used for the payment of expenses of administration 
and debts, and other debts were still unsatisfied, it was held that property 
specifically bequeathed and specifically devised should be used ratably. The 
fact that the specific legacy and the specific devise appeared in the same 
will was a sufficient indication of that intention. ° 

As title to realty vests at once in the devisee upon the death of the 
testator, the devisee will take the income of real estate from the moment of 
death, and that cannot be recovered from him if the real estate is subse- 
quently sold to defray the testator’s debts. °° If the testator desires he can 
charge certain property with the payment of debts generally or of certain 
specified debts, * or he can impose all of his debts upon his realty and hold 
his personalty immune, ™ providing the realty is sufficient. 

If it is contemplated that ancillary administration of the estate may be 
necessary by reason of the ownership of real estate in other states, a specific 
direction to pay from the funds of the estate the costs of the ancillary ad- 
ministration is desirable; otherwise the executor may not be able to use the 
residuary estate to pay costs of ancillary administration in clearing title to 
foreign real estate which passes to persons other than the residuary legatee 
or devisee, and the specific devisee of realty in another state will have to 
bear the expense of such ancillary proceding. * 

As previously indicated, a mortgage upon real estate, whether the realty 
is specifically devised or forms a part of the residue, will be paid from per- 
sonalty unless the will directs otherwise. ** 


* Jenne v. Jenne, 271 Ill. 526, 111 N. E. 540 (1916); Haynes v. McDonald, 252 Ill. 
236, 96 N. E. 823 (1911). 

“Simonsen v. Hutchinson, 231 Ill. 508, 83 N. E. 183 (1907); Williams v. Williams, 
189 Ill. 500, 59 N. E. 966 (1901). 

“ In re Estate of Schwartz, 275 Ill. App. 374 (1934). 

“Baker v. Baker, 319 Ill. 320, 150 N. E. 284 (1926); Dauel v. Arnold, 201 Ill. 570, 
6 N. E. 84% (1903); Mears v. Strale, 228 Ill. App. 519 (1923). 

“ Alward v. Borah, 381 Ill. 134, 44 N. E.2d 865 (1942); Phelps v. Funkhouser, 39 
lil. 401 (1866). 

“ Humphrey v. Lutz, 223 Ill. App. 532 (1922). 

” Baker v. Baker, 319 Ill. 320, 150 N. E. 284, 42 A. L. R. 1514 (1926); Sutherland 
v. Harrison, 86 Ill. 363 (1877); Harris v. Douglas, 64 Ill. 466 (1872); In re Riddel’s 
Estate, 247 Ill App. 175 (1928). 

™ See Report of the Joint Committee of the Chicago Bar Association on Wills and 
Trusts § 2 (1950). 
“Watts v. Killian, 300 Ill. 242, 133 N. E. 295 (1921). 
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The draftsman should give consideration to the payment of indebted- 
ness secured by insurance on the life of the testator. It may well be that 
special arrangements for the payment of such indebtedness should be in- 
corporated in the will, for otherwise it will be discharged from the proceeds. 
If, for instance, the proceeds of policies pledged to a bank are payable in 
installments to a beneficiary, the testator may wish to provide for payment 
of the loan from his general estate rather than have his plan for his insurance 
disrupted by the payment of the loan from the proceeds of the policies. 











EXECUTORS AND TRUSTEES 


BY R. B. MANSFIELD* 


THIS ARTICLE IS AN ATTEMPT TO ENUMERATE and analyze 
some of the factors which are believed to be important in the selection of 
the executor, and where a trust is involved, in the selection of the trustee. 
It includes also a discussion of the powers and immunities which the will 
should give to these fiduciaries in order that the testator’s plans for the dis- 
position of his estate may be realized effectively. To some extent they are 
interdependent problems and the writer has, more or less arbitrarily, chosen 
first to consider the powers and second the selection of the persons in whom 
they shall be vested. 


POWERS OF THE EXECUTOR 
The rationale of the probate procedure, on which an executor’s duties 

and powers are based, has seldom been more aptly described than by the 
Supreme Court of the United States in Tilt v. Kelsey,’ where the Court 
said: 

“When the owners of property dic, that property, under the con- 

ditions and restrictions of the law applicable, is transmitted to their 

successors, named by their wills or by the laws regulating inheritance 

in cases of intestacy. For a suitable time it is essential that the property 

should remain under the control of the State, until all just charges 

against it can be discovered and paid, and those entitled to it as new 

owners can be ascertained.” 


An executor or administrator is an officer of the court, charged as a 
fiduciary with responsibilty not only to the heirs and legatees, but to the 
estate creditors and all others having or claiming an interest in the estate. 


Because the powers necessary to implement these procedures are as 
necessary to intestate as to testate estates, they are covered completely and 
in detail by statute. To a definitely limited extent, they can be modified by 
the testator. In the following sections the writer attempts to indicate 
the major areas open to change by the will and to suggest types of changes 
which may be helpful in a number of fairly typical situations. 


*R. B. MANSFIELD. LL.B. 1927, University of Chicago; trust officer of 
The First National Bank of Chicago. 


*207 U. S. 43, 55, 28 Sup. Cr. 1, § (1907). 
* London & Lancashire Indemnity Co. of America v. Tindall, 377 Ill. 308, 36 N. E.2d 
334 (1941); Im re Togneri’s Estate, 296 Ill. App. 33, 15 N. E.2d 908 (ist Dist. 1938). 
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Statutory Powers Subject to Variation by the Will 


By statute the executor may sell or mortgage the personal property of 
the decedent only by leave of court upon a showing that it is necessary for 
the proper administration of the estate,* but he may sell or mortgage the 
personal property of the decedent without leave of court if so empowered 
by will. The will may not, however, so restrict the executor’s power of 
sale as to defeat or prejudice the performance of his fundamental duty to 
pay the debts of the decedent. * 

The executor may lease real estate devised to him, * but a mere power or 
direction to sell real estate does not amount to a devise. ® 

He has the power to sell real estate by leave of court only upon a show- 
ing that the personal estate is insufficient to pay expenses of administration, 
claims against the estate, or legacies expressly or impliedly charged by the 
decedent’s will upon his real estate.” The procedure to be followed is laid 
down with considerable particularity. * 

Again, subject to limitation as to the rights of creditors, the will may 
give the executor such powers of sale or mortgage of the decedent’s real 
estate, with or without condition, as the testator sees fit.® A devisee whose 
title to real estate is subject to sale by the executor cannot maintain a bill 
for partition *° nor sell the property himself. 

By statute an executor may be authorized by the court to pay taxes 
upon the testator’s real estate accruing subsequent to his death. ** Although 
the question has not been adjudicated, it would seem that this discretion 
could be vested in the executor by the will, without leave of court. How- 
ever, since the devisee normally has title to the real estate and is entitled to 
its possession, or if it is under lease, to the rents, such a power would prob- 
ably be desirable only as to non-productive realty. 

The statutory power of the court to grant leave to an executor to com- 
plete the purchase of real estate for which the decedent has contracted is 
expressly made subject to such provisions as may appear in the will of the 
contract purchaser regarding such payment. ** 

By statute ** an executor may continue the decedent’s business for one 
month next following his appointment, and for such further periods as the 


STur. Rev. Srat., c. 3, § 361 (1949). 

*Richardson v. Richardson, 87 Ill. App. 354 (3d Dist. 1899). 
>In. Rev. Srar., c. 3, § 374 (1949). 

° Pope v. Kitchell, 354 Ill. 248, 188 N. E. 451 (1933). 

Int. Rev. Srat., c. 3, § 379 (1949). 

"Id. § § 380-399. 

* Id. § 400. 

” Knight v. Gregory, 333 Ill. 643, 165 N. E. 208 (1929). 

™ Heyne v. Scheffauer, 321 Ill. 266, 151 N. E. 893 (1926). 
Iii. Rev. Srar., c. 3, § 403 (1949). 

“Id. § 404. 
"Id. § 366a. 
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court may from time to time authorize on petition. By will, the testator can 
increase or decrease his powers over the testator’s business. 


Since the investment of estate funds in the hands of an executor is not 
ordinarily necessary to the discharge of his duties,’® he has no power of in- 
vestment unless it is expressly given him by the decedent’s will ** or unless 
due to unavoidable circumstances there is delay in closing the estate. *7 
However, there would seem to be no sound reason why authority to make 
investments of estate funds, either with or without approval of the court, 
could not be granted. 


It would appear, then, that as a matter of law an executor can be em- 
powered or directed to perform or refrain from performing any act in 
respect to his decedent’s estate which will not be inconsistent with or pre- 
vent the proper discharge of the fundamental duties expressly or impliedly 
imposed upon him by law. 


Powers Which Should be Given by Will 


The powers that should be given the executor in a particular case will 
depend upon the extent and character of the testator’s probable estate and 
the problems likely to confront the executor in seeking to discharge out 
of the estate the claims likely to be charged upon it, and to pass what re- 
mains to the testator’s legatees and devisees in about the form the testator has 
in mind. 

In the common situation of the employed man with a wife, an estate 
consisting of a home, a few stocks and bonds, and a bank account or two, 
who wants to pass this property on to his wife in as nearly its present form 
as possible, the statutory powers of the executor are probably adequate, al- 
though a power of sale of personalty, at least to the extent necessary to pay 
debts and taxes, might be helpful. 


A testator with a going business in which his son, who is to be his sole 
legatee, is actively engaged, and with cash and liquid securities adequate to 
meet debts and taxes, does not contemplate a sale or liquidation of his busi- 
ness and his will should expressly authorize the continued operation of the 
business without compliance with the statutory requirements. 


Frequently in business situations, both incorporated and unincorporated, 
the testator may wish all or some portion of his other estate to be made 
available to the business, either by way of a further capital investment, by 
way of a secured or unsecured loan, or by pledge to secure business debts. 
This can only be done if expressly authorized by the will. ** 


* 33 C. J. S. Executors and Administrators § 205. 
* Wilson v. Mason, 158 Ill. 304, 42 N. E. 134 (1895); In re Estate of Busby, 288 
Ul. App. $00, 6 N. E.2d 451 (ist Dist. 1937). 
* Quigley v. Quigley, 370 Ill. 151, 18 N. E.2d 186 (1938). 
* Nonnast v. Northern Trust Co., 374 Ill. 248, 29 N. E.2d 251 (1940). 
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In many partnership situations and often when the business is a pro- 
prietorship, it is desirable to authorize the executor to incorporate or join 
with the surviving partners in the forming of a corporation. 


If the testator has a substantial investment in a partnership enterprise, 
from which his capital cannot be readily withdrawn, the executor might 
well be authorized to permit his decedent’s capital to remain in the business 
for such time as he sees fit, either on a profit sharing basis or on a debt basis, 
either with or without security. The will may direct which shall be done, 
or it may give the executor authority to choose the plan which he deems 
best for the legatees. 

The executor under the will of a testator who has one or more active 
business interests, who own both speculative and investment property, whose 
legatees are a wife and children, and whose objective is to have his business 
affairs concluded and the estate turned over to his family in cash and reason- 
ably conservative investments, needs broad discretionary powers to sell both 
personal and real property, to liquidate business enterprises, and, pending 
sale or liquidation, to do all things necessary to the management and opera- 
tion thereof, including the power to lease real estate, and perhaps in his 
discretion, power to use personalty to retire liens against real estate. 


Often the testator’s dispositive plan is a dispersion of the estate among 
many legatees in varying amounts and fractions. His executor needs full 
power of sale of both real and personal property, and a broad discretion may 
well be vested in him to determine the extent to which legacies may be dis- 
charged in cash and in kind. If there is real estate, the executor needs power 
to lease, to collect rents and other real estate income, to pay taxes, and to 
discharge liens. 

Many testators wish to fix time limits within which powers of sale shall 
be exercised. A power so limited expires unless it is exercised within the 
period. Normally it is better to authorize the sale rather than directing 
it and not to fix the period. By letter filed with the executor, or with the 
will, the testator can then give his present ideas as to when the property 
should be sold, suggest possible purchasers, and give his idea of values. 
While of no legal force, it will give the executor a clue to the testator’s in- 
tentions, without binding him to a course of action that changing circum- 
stances may have made unwise. 

If it appears likely that the estate may have substantial amounts of 
cash, especially if final settlement may be delayed, there is merit in authoriz- 
ing the executor to invest such funds. 


*Lockner v. VanBebber, 364 Ill. 636, 5 N. E.2d 460 (1936); Pope v. Kitchell, 354 
Ill. 248, 188 N. E. 451 (1933); Vierieg v. Krehmke, 293 Ill. 265, 127 N. E. 735 (1920). 
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LEGAL RESTRICTIONS ON THE SELECTION 
OF THE EXECUTOR 


The choice of the executor will depend to a considerable extent upon 
the nature and complexity of the problems which he may reasonably be 
expected to face. This is also an important factor in the selection of a 
trustee where a trust is established and is discussed in more detail later in 
this article. 2° 

Legally an executor must be (a) of full age (b) of sound mind (c) a 
resident of the state, or if a corporation, must be qualified to accept and 
execute trusts in this state, and (d) must not have been convicted of a crime 
rendering him infamous. ** 

Mere lack of business ability, or a bad moral character, will not dis- 
qualify the executor selected by the decedent. *? The court may, however, 
in case of suspicion of fraud or incompetency, or apparent insolvency of the 
estate, require security upon the executer’s bond even though it has been 
waived by the will, ** and such a requirement might as a practical matter 
bar the executor from qualifying. 


CO-EXECUTORS AND SUCCESSOR EXECUTORS 


Unless otherwise provided by the will, if one or more of several execu- 
tors fails to qualify and accept his appointment, letters testamentary will be 
issued to those who do qualify and accept.** The executors who qualify, 
and also those who continue to act after the death, resignation, or revoca- 
tion of letters of one or more of the co-executors have the same powers as 
those who are named in the will. 25 

While a successor appointed by will normally has the same powers as 
his predecessor, if broad discretions are granted, it is well to say so in the 
will. An administrator with the will annexed does not ordinarily succeed to 
the discretionary powers of the executor but generally has only the powers 
of any administrator, ** and this is true even though the will directs action, 
such as conversion of the entire estate into cash. 27 

Where more than one executor is named, considerable friction may be 
avoided by providing which one is to be primarily responsible for the 
custody of the estate property, especially where they do not reside in the 
same locality, and, if more than two executors are named, by providing that 


*See pp. 411-413, infra. 

= Ir. Rev. Srat., c. 3, § 229 (1949). 

* Clark v. Patterson, 214 Ill. 533, 73 N. E. 806 (1905). 
* Iu. Rev. Srat., c. 3, § 302 (1949). 

94.8 '227. 

* Id. § 228. 

*Penn v. Fogler, 182 Ill. 76, 55 N. E. 192 (1899). 

* Perrine v. Reed, 155 Ill. App. 213 (4th Dist. 1910). 
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they may act by a majority, since in the absence of such authority they 
must all agree. 7° 


POWERS OF THE TRUSTEE 


Unlike the executor, the trustee does not find the administration of his 
trust closely regulated by statute, and such statutory powers and authorities 
as he has are, without exception, subject to change by the testator. He is, 
however, subject to a large and comparatively well established body of “case 
law.” In the sections following, the writer attempts to name the major 
duties implicit in the trust relationship, to note such law, both case and 
statute, which has a bearing on the manner of their performance, and to 
indicate situations where the will might properly change the trustee’s duties 
and powers. 

The two basic positive duties of the trustee of the normal testamentary 
trust are to make the trust estate productive of income *° and to preserve and 
protect the principal pending its distribution to the beneficiary. *° 

In the discharge of these basic duties, the trustee must deal impartially 
with the beneficiaries, particularly as between those beneficiaries whose 
primary, and in many instances whose sole, benefit is the right to income, 
and those, frequently unidentifiable until the termination of the trust, whose 
interest is in the principal of the trust estate. ** 


Unproductive Property 

The duty to make the trust productive of income would seem to re- 
quire conversion of non-productive property into productive property as 
soon as practicable ** although the problem seems not to have been before 
the Illinois courts. 

A corollary of this duty is the obligation, when unproductive property 
is sold, to apportion the proceeds in such manner as to compensate the 
beneficiary for the income lost during the period prior to sale. However, 
in Illinois the application of this rule, both by the courts prior to the adop- 
tion of the Illinois Principal and Income Act ** and by the Act itself, ** has 
been restricted to situations where there is a direction rather than a discre- 
tion to sell in the will. 

With this rule in mind, counsel should consider whether the testator’s 
estate and family situation indicate a need for a clear grant of authority to 


* Wilson v. Mason, 158 Ill. 304, 42 N. E. 134 (1895). 

* Quigley v. Quigley, 370 Ill. 151, 18 N. E.2d 186 (1939). Restatement, Trusts 
§ 181 (1935). 

® RESTATEMENT, Trusts § § 176, 227 (1935). 

* Id. § § 183, 227, comment y; White v. MacQueen, 360 Ill. 236, 195 N. E. 832 
(1935); Fredrick v. Fredrick, 219 Ill. 568, 76 N. E. 856 (1906). 

* RESTATEMENT, Trusts § 240 (1935); 2 Scorr on Trusts § 240 (1939). 

* Love v. Engelke, 368 Ill. 342, 14 N. E.2d 228 (1938). 

“Tut. Rev. Srat., c. 30, § 162 (1949). 
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retain unproductive property until the trustee, in the exercise of a sound 
discretion, believes it can advantageously be sold, and whether in such a case, 
there should be some apportionment of the proceeds to the income 
beneficiary. 

If the testator wishes his trustee to be able to hold substantial portions 
of the trust in cash or in low yield, short term government bonds awaiting 
better investment opportunities, that power, being in conflict with the 
trustee’s duty to make his trust produce as good an income as is consistent 
with sound investment practices, should be expressly granted. 


Power of Investment 


The duty to make the trust productive of income and to preserve the 
principal which produces it, obviously requires and empowers the trustee to 
make investments. *° 


In 1945 Illinois joined the growing number of states which have adopted 
the so-called “prudent man” statute, which translates into legislative 
language ** the classic Massachusetts rule first formulated in Harvard College 
v. Amory *" where the court said: 


“All that can be required of a trustee to invest, is, that he shall conduct 

himself faithfully and exercise a sound discretion. He is to observe how 

men of prudence, discretion and intelligence manage their own affairs, 

not in regard to speculation, but in regard to the permanent disposition 

of their funds, considering the probable income, as well as the probable 
. safety of the capital to be invested.” 


The statutory rule of prudence applies not just to investments but to 
. acquiring, investing, reinvesting, exchanging, retaining, selling and 
managing property for any trust...” The statute, by way of example only, 
also names several kinds of property which may be purchased if the statu- 
tory standard of prudence is otherwise met. ** 


It will be noted that this statute applies only to the extent that it is not 
in conflict with the express terms of the will. °° 


“ 
- 


Because most laymen have the impression that trustees are very much 
restricted in their selection of investments, the conscientious lawyer will 
take the trouble to explain this statute to his client. If his client doubts the 
wisdom of giving his trustee so wide a latitude, the selected limits must be 


* 1 Perry on Trusts aND Trustees § 401 et seq. (7th ed. 1929). 

* Tur. Rev. Srat., c. 148, § § 32 et seq. (1949). 

"9 Pick. 446, 461 (Mass. 1830). 

* Tit. Rev. Srat., c. 148, § 32 (1949). Note: Although the completely definitive 
portrait of the “prudent man” has yet to be drawn the concept is not new to the 
fiduciary law of Illinois or of the United States generally. See Dillon, The Illinois 
Prudent Man Investment Statute, 24 Cui-Kent L. Rev. 103 (1946), and Shattuck, The 
Massachusetts Prudent Man in Trust Investments, 25 B. U. L. Rev. 307 (1945). 

Iu. Rev. Srat., c. 148, § 32.1a (1949). 
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set forth in the will, and here again counsel will do well to be sure that the 
standards substituted for the prudence of the statute will not be so re- 
stricted as to be unworkable. While there is an express statutory reserva- 
tion of the common law authority vested in courts of equity to grant relief 
to trustees confronted with unanticipated impossibilities, *° it is an expensive 
way of lifting the dead hand. 

There is also the occasional testator who believes that prudent specula- 
tion will, on balance, be more beneficial to his beneficiaries than the prudent 
disposition of funds contemplated by the law, and has selected his trustee 
because of his real or imagined success in this type of investment activity. 
In such a case, the testator’s intention must be unequivocably expressed if 
the trustee is to be able to execute the trust in this manner without danger 
of surcharge. 


Power of Sale 
A trustee has by statute the power to sell trust property. *? Like the 
power of investment it must be exercised prudently, that is, the price must 
be its fair value and the sale should be in furtherance of the general duty of 
the trustee to keep his trust safely invested and productive of income. 


Normally a sale is and should be for cash.‘ At times, however, it is 
proper and expedient to defer a part of the sale price, particularly as to real 
estate where the property sold usually secures the balance due. Generally, if 
the mortgage or contract would have been a prudent trust investment, no 
objection can be urged because it was acquired through such a sale. ** 


Retention 

Many a testator contemplates dying possessed of property which he be- 
lieves should be retained by his trustee. If the trust is likely to last any ap- 
preciable time after the testator’s death, every effort should be made to dis- 
courage a firm prohibition against sale. His objectives will better be served 
if he grants his trustee express authority to retain the property unless and 
until the trustee in the exercise of sound judgment determines that it can 
no longer be kept except to the substantial disadvantage of the beneficiaries. 
If, in addition to this type of authority, the testator in his will expressly rec- 
ognizes that the sale under such circumstances is likely to be at a price sub- 
stantially below the present value and relieves his trustee of liability for such 
loss, he may rest assured that his trustee’s judgment will not be colored by 
fear of surcharge. 


“ Id. § 32.1b; Carey v. Carey, 309 Ill. 330, 141 N. E. 156 (1923); Roberts v. Roberts, 
259 Ill. 115, 102 N. E. 239 (1913); Hale v. Hale, 146 Ill. 227, 33 N. E. 858 (1893). 
“ Tu. Rev. Srat., c. 148, § 35 (1949). 
© Cassell v. Ross, 33 Ill. 244 (1864). 
* 2 Scott on Trusts § 190.7 (1939). 











THE DRAFTING OF WILLS IN ILLINOIS  [Vot. 1950 





Duty of Diversification 

The duty to make the trust productive of income and to preserve the 
principal is generally believed to involve a duty to diversify the trust in- 
vestments, or as it is sometimes called, a duty to distribute the risk of loss, 
both with respect to the making of investments ‘* and the retention of in- 
vestments inherited. *° 

While the principle of diversification seems sound, no Illinois case has 
been found, either with respect to investments by the trustee or retention 
of the testator’s investments, *® which expressly turned on that point, al- 
though it was mentioned in In re Estate of Sanders. ** 

Neither the prudent trustee nor the prospective testator finds difficulty 
with this rule when applied to the investment of money except in that phase 
of it which is thought to require diversification as to types of investments. 

Presently, there is a tendency on the part of estate owners to want a 
higher percentage of the corpus kept invested in stocks than most profes- 
sional trustees at least deem prudent. There is, of course, no legal obstacle 
to requiring that all, or some stipulated percentage of the trust, be kept so 
invested at all times. However, since time so often proves today’s wisdom 
to be tomorrow’s folly, it is suggested that if counsel will spell out in some 
detail the testator’s intention that so long as in the judgment of the trustee, 
the present economic conditions prevail and the present and prospective 
yield of prudently selected equity investments so greatly exceeds the yield 
on equally prudently selected debt investments, the trustee is expressly 
authorized to keep the greater part of the trust invested in equities, and shall 
incur no liability for losses resulting from the honest exercise of this author- 
ity, his trustee will be able to exercise his best judgment without worrying 
about his authority. 

The prudent trustee most often becomes aware of the diversification 
problem when he examines the trust estate devised to him. While the 
estates of many testators show a reasonable diversification, more reflect 
the influence of the Carnegie axiom of keeping most of the eggs in one or 
two baskets and watching the baskets. The testator who wishes his trustee 
to continue to watch the basket should expressly relieve him of any duty to 
diversify the estate and only require disposal when and if, in the judgment 
of the trustee, the asset ceases or seems likely soon to cease to be a sound 
trust investment. 


Power to Retain Business Interests 


Since the operation of a business owned by the testator involves risk, 
not only to the capital invested therein, but, if a proprietorship, or a partner- 


“2 Soorr on Trusts § 228. 
“2 Id. § 230.3. 
“For a good analysis of the Illinois cases on retention, see Dillon, supra note 38, at 
116-120. 
“ 304 Ill. App. 57, 25 N. E.2d 923 (2d Dist. 1940). 
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ship interest, to other estate assets, the trustee is under a duty to convert 
such capital into more nearly conventional trustee’s investments. ** This 
is only a particular application of the general duty to convert all speculative 
or otherwise improper investments. ** 


There are many instances where a trustee with proper authority can 
successfully operate a business at least for a reasonable period of time, and 
if permitted to do so, frequently can effect a more advantageous conversion 
of the interest than would be possible if an immediate sale or liquidation 
were necessary. 


If the business interest is a proprietorship or a partnership, the will 
should show that the authority to continue its operation was granted with 
knowledge that it involved risk to other estate assets. The trustee should 
be given a broad discretion to determine what portion of the estate assets 
should be used directly in the business, to incorporate the business, to deter- 
mine what assets should be transferred to the corporation, and to retain the 
corporate stock received in exchange. Because the operation of a pro- 
prietorship or the continuation of a partnership interest at risk customarily 
involves the delegation of a substantial amount of discretion, that power, 
too, should be included expressly. If the business interest is incorporated, 
thought should be given to the need for authority to increase the estate’s in- 
vestment in the corporation by purchase of the stock of others, by an 
increase of the company’s capital, or by pledge of other estate assets to secure 
its present or future debts. 


As in the construction of wills generally, so in the determination of the 
nature and extent of the trustee’s powers and authorities, the key inquiry 
is always into the testator’s intention as found in the will °° and where the 
act sought to be justified is in opposition to the normal duty of a trustee, it 
is important that this intention can readily be found and easily understood. 


Power to Lease 


Real estate held by a trustee can normally be made productive of in- 
come only if it can be leased. ** The ordinary lease, the term of which is 
well within the term of the trust and which involves no wasting of the prin- 
cipal, presents no particular problem. Where, however, the lease will 
surely, or may reasonably be expected to extend beyond the term of the 
trust, or is made to become effective some time in the future, or involves the 
erection or substantial remodeling of buildings, either by the lessor or lessee, 
or the removal of oil, gas minerals, or other natural resources, the extent of 
the trustee’s power is far from clear, so much so that most of the reported 


“ RESTATEMENT, Trusts § 230, comment m (1935). 

“In re Estate of Busby, 288 Ill. App. 500, 6 N. E.2d 451 (1st Dist. 1937). 

Bold v. Mid-City Trust and Savings Bank, 279 Ill. App. 365 (1st Dist. 1935). 

" Ure v. Ure, 185 Ill. 216, 56 N. E. 1087 (1900); Hale v. Hale, 146 Ill. 227, 33 N. E. 
858 (1893); RESTATEMENT, Trusts § 189 (1935). 
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cases in Illinois have come up on query by the trustee as to the extent of his 
authority rather than upon a claim of surcharge. °? 

A devise of a farm to a trustee “to hold, manage, rent, lease and control” 
was held not to authorize an oil lease, ** but, in Heyl v. Northern Trust 
Co., ** the granting of an oil lease was construed as a sale and thus within the 
trustee’s granted powers. °° 


Power to Improve 

The trustee’s duty to keep the trust productive sometimes involves the 
question of his power to improve property, especially where its sale is pro- 
hibited. There seems to be little doubt as to the duty of a trustee to keep 
the trust property in repair, °° but as Scott says “. . . there is no bright line 
by which repairs and improvements can be differentiated .. .” °" Generally, 
the power to improve must be based upon an authority in the will, either 
express or clearly implied. 

The nature and extent of the trustee’s powers over real estate should be 
so clearly stated as to make application to the court for interpretation of 
authority unnecessary, either to quiet the fears of the trustee or the sus- 
picions of a title examiner. The will should contain express authority to 
make leases for terms extending beyond the duration of the trust or to begin 
at some future time and authorizing the erection of improvements either by 
the trustee or by the lessee. The powers granted should clearly show the 
testator’s intention as to the sale of oil, gas and mineral rights, the removal of 
timber, and the right to sell the land and reserve the oil, gas, and mineral 
rights. If the real estate is near a town or city, the right to subdivide and to 
dedicate streets, alleys, parks, etc. should be included. Neither should the 
power to grant easements and rights of way be overlooked. 

The writer realizes that there is a marked lack of brevity in the standard 
forms of real estate powers, but title examiners and trustees whose titles are 
being examined often find phrases in them of inestimable value. 


Power to Borrow 
Seldom does the discharge of the trustee’s duties require him to borrow 
money, either with or without security and a power to borrow will gen- 
erally not be readily implied. ** 


“ Northern Trust Co. v. Thompson, 336 Ill. 137, 168 N. E. 116 (1929); Packard v. 
Illinois Trust and Savings Bank, 261 Ill. 450, 104 N. E. 275 (1914); Denegre v. Walker, 
214 Ill. 113, 73 N. E. 409 (1905). 

* Ohio Oil Co. v. Daughetee, 240 Ill. 361, 88 N. E. 818 (1909). 

* 312 Ill. App. 207, 38 N. E.2d 374 (1st Dist. 1941). 

“For a review of the cases on the extent of the trustee’s oil leasing powers, see 
Blake, The Trustee’s Power to Lease for Oil and Gas, 22 So. Cauir. L. Rev. 115 (1949). 

* Warner v. Rogers, 255 Ill. App. 78 (3d Dist. 1929). 

"2 Scorr on Trusts § 188.2 (1939). 

® RESTATEMENT, Trusts § 191 (1935); Chicago Fire Place Co. v. Tait, 58 Ill. App. 
293 (1st Dist. 1895). But see Ely v. Pike, 115 Ill. App. 284 (2d Dist. 1904) where the 
court found that authority to manage and control implied power to mortgage a farm 
to secure funds for needed repairs and improvements. 
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; The power is usually needed, if at all, in dealing with real estate, 
especially where extensive repairs or improvements may be needed to assure 
its highest economic use, and the testator has either forbidden or placed re- 
strictions on its sale. It may also be a practical way of meeting the estate’s 
tax obligations, where the property is not readily salable without sacrifice. 
Such a power should in that instance be vested in the executor. 


Power to Apportion Receipts and Disbursements 
Between Income and Principal 

The duty of impartiality, though a factor in the exercise of most of the 
trustee’s powers, is most often met when he must apportion receipts and dis- 
bursements between the income and the principal. The Illinois trustee has a 
statutory code to guide him in the discharge of these duties *° which counsel 
will do well to consult and, in many instances, to explain to the client. 

Particular attention might be given to the sections having to do with 
principal used in business, °° the treatment of the proceeds of the severance 
of natural resources, ** principal subject to depletion such as leaseholds, 
patents, and copyrights, °* and the apportionment problems respecting un- 
productive property. °° 

In many instances the testator may wish to deviate from the code. He 
may, for example, want all dividends paid in stock, whether or not of the 
issuing corporation, considered as principal. ** He may not wish to follow 
Section 168, which considers the proceeds of the sale of oil, gas, and minerals 
as principal, or Section 164(2) applying a similar rule to dividends on stocks 
of corporations in the extractive industries. He may question whether the 
operation of Section 169, requiring the capitalization of leaseholds, copy- 
rights, patents, and other assets subject to depletion, produces quite what 
he had in mind for the beneficiaries of his trust. * 


Any rule of general application to the types of trust assets covered by 
Section 169 must be arbitrary and cannot take into account the many 
variables that exist in different properties of this character. The statute 
does provide some flexibility by permitting periodic revaluations. If a 
testator has property of this type, he usually has a rather definite idea as to 
what part of the net yield should be considered income. If he does have 
a formula which can be applied by the trustee, the attorney will do well 
to make it a part of the will. 


Tut. Rev. Srat., c. 30, § § 159-176 (1949). 

Id. § 166. 

Id. § 168. 

“Id. § 169. 

* Id. § 170. 

“ Id. § 164. Lloyd v. Lloyd, 341 Ill. 461, 173 N. E. 491 (1930). 

“For a comprehensive review of the act see Bogert, The Illinois Principal and In- 
come Act of 1941,9 U. or Cr. L. Rev. 1 (1941). 
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Duty of Loyalty 
Interwoven in the interpretation of the general duties and powers of 
both executors and trustees is the duty of loyalty. It has never been better 
stated than by Judge Cardozo in Meinhard v. Salmon and though quoted 
often, cannot, the writer believes, be too often quoted. 


“Many forms of conduct permissible in a workaday world for those 
acting at arm’s length, are forbidden to those bound by fiduciary ties. 
A trustee is held to something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an honor the most sensi- 
tive, is then the standard of behavior. As to this there has developed 
a tradition that is unbending and inveterate. Uncompromising rigidity 
has been the attitude of courts of equity when petitioned to undermine 
the rule of undivided loyalty by the “disintegrating erosion’ of partic- 
ular exceptions. . . . Only thus has the level of conduct for fiduciaries 
been kept at a level higher than that trodden by the crowd.” 


The earliest recorded recognition of this duty appeared in the Illinois 
reports in 1844 ° and the latest case found involving its breach was decided 
in 1949.°* During that interim the principle has been approved countless 
times. 

Nevertheless, there are occasions where the testator should permit some 
deviation from this rule, as where the testator selects as his executor or 
trustee a business partner or an officer or employee of a corporation, the 
stock of which is in the estate, or of a proprietorship which employs him. 
Frequently such an individual is able and willing to purchase the estate’s 
interest at a better price than could be had elsewhere, yet he is unable to do 
so because of his fiduciary position. Obviously it is not fair to him, if he is 
a man of honor, or to the estate if he is not, to permit him without restric- 
tion to be both the seller and the buyer. However, if there is a co-trustee 
who is free from this conflict, or if his right to purchase requires that the 
price and terms be fixed by a competent outsider, no harm can arise from 
permitting his purchase of the property, at that price and upon those terms. 


Power to Delegate 
A trustee is under a duty to administer his trust himself and not delegate 
his duties to others. °° He can properly delegate to others the performance 
of ministerial acts *° but not those involving the exercise of judgment and 
discretion, " and even though the delegation is proper, it cannot be done at 


* 249 N. Y. 458, 164 N. E. 545 (1928). 
“Thorp v. McCullum, 6 Ill. 614 (1844). 
“Victor v. Hillebrecht, 339 Ill. App. 254, 86 N. E.2d 291 (1st Dist. 1949). 
“Spengler v. Kuhn, 212 Ill. 186, 72 N. E. 214 (1904). Restatement, Trusts § 171 

(1935). 

"Chicago Title and Trust Co. v. Zinser, 264 Ill. 31, 105 N. E. 718 (1914). 

™ Warner v. Rogers, 255 Ill. App. 78 (3d Dist. 1929). 
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the expense of the trust estate, if it is a duty that the trustee might normally 
‘be expected to perform himself. * 


In addition to the employment of agents generally, the question fre- 
quently arises as to whether the issuance of a general proxy to vote stock 
held in trust is an improper delegation of authority. The general rule 
seems again, to be the rule of prudence. 


In Illinois, trustees now have statutory authority to execute proxies ™ 
but it is doubtful whether the statute does more than state the general rule. 


By application of the same rule it would seem clear that a trustee would 
not have the right, in the absence of express or clearly implied authority in 
the will, to join with other stockholders in the formation of a voting trust. 
There might be more doubt as to the power to extend a voting trust of 
corporate shares which were subject to such a trust at the time of the testa- 
tor’s death, although no Illinois cases were found and the point seems not to 
have been considered either by Perry, Bogert, or Scott. 


The question frequently arises as to whether a trustee may grant an 
option ** since if he has a discretion to sell he should exercise that discretion 
at the time of the sale rather than at some future time. By statute ”* in Illi- 
nois a trustee may grant an option or otherwise make a contract to sell in 
the future when deemed by the trustee to be to the best interest of the 
trust. In spite of this statutory authority it is thought wise, especially where 
real estate is involved, expressly to authorize the trustee to grant options. 

There are many instances where the facts make a delegation of defi- 
nitely discretionary powers desirable. If the trustee is expected to retain 
an unincorporated business interest, unless it is expected that he will actually 
“run the business,” he will need a manager and probably several employees. 
The manager must every day make many decisions involving considerable 
judgment and discretion. The same situation exists if the trustee, pursuant 
to proper authority, continues a partnership. It is probable that the grant 
of authority to operate the business carries an implication of authority for 
such delegation as is necessary in the conduct of the business, but since this 
symposium deals with the drafting of wills rather than their post mortem 
construction its express inclusion is recommended. As a rule, the power to 
issue both general and limited proxies should be included, in spite of the 
statutory authority. 

The recent growth and popularity of investment trust shares has stimu- 
lated considerable discussion of the problem of whether such an investment 
amounts to a delegation of a discretionary power. Under the broad 


"2 Scotrr on Trusts § 188.3 (1939). 
™ Mannhardt v. Illinois Staats Zeitung Co., 90 Ill. App. 315 (1st Dist. 1899). 
“Tu. Rev. Srat., c. 148, § 35A(2) (1949). 
2 Scotr on Trusts § 190.8 (1939). 

Tv. Rev. Srat., c. 148, § 35A(1) (1949). 
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language of the present investment statute, *’ there is some basis for believing 
such securities, if they meet the test of “prudence,” might be proper. 
However, the testator who expects his trustee to make this type of invest- 
ment would do well expressly to authorize it. 


The authority of the trustee to deposit trust securities with protective 
committees also turns to some extent upon the question of whether such a 
deposit is an unwarranted delegation of discretion. Even though permis- 
sibility would seem to lie in the realm of prudence, ” an express grant of the 
authority to the trustee is customary and desirable. 


It is also advisable expressly to permit executors and trustees to employ 
agents and professional advisors and charge the trust with their compensa- 
tion, especially if the proper operation of the trust is apt to require knowl- 
edge or skills which the executor and trustee selected may not possess. 


Duty to Keep Trust Property Separate 


The trustee has a definite duty to keep the property he holds as trustee 
separate and apart from his own property and from other trust property 
and to see that it is at all times readily identifiable. *° 


Sometimes there are good reasons for relaxing this restriction. If the 
trust is likely to contain many registered securities the trustee’s dealing with 
them will be simplified if he is expressly permitted to carry them in his own 
name or in the name of a nominee, without showing the existence of the 
trust. ®? 

Many times the will may create more than one trust, and the testator 
may have created one or more trusts during his lifetime with the same 
trustees. Frequently one or more of these trusts may be administered to bet- 
ter advantage if the trustee may allocate undivided interests in some assets 
among two or more trusts and make joint investments for the account of 
two or more trusts. There is frequently a definite advantage in buying and 
selling between trusts and estates. This can be done with safety only where 
the trustee has express authority to do so. If the trusts are created by 
separate instruments the authority should appear in each one. 


* Tur. Rev. Srat., c. 148, § 32 (1949). 

“For a general discussion of the problem see Shattuck, The Legal Propriety of 
Investment by American Fiduciaries in the Shares of Boston-Type Open-End Invest- 
ment Trusts, 25 B. U. L. Rev. 1 (1945). 

® RESTATEMENT, Trusts § 171, comment i (1935). 

* Marvin v. First National Bank of Aurora, 10 F. Supp. 275 (1935); Seiter’s Estate 
v. Mowe, 182 Ill. 351, 55 N. E. 526 (1899); White v. Sherman, 168 Ill. 589, 48 N. E. 128 
(1897); Harward v. Robinson, 14 Ill. App. 560 (4th Dist. 1884); Restatement, Trusts 
$ 179 (1935). 

"The rules of most of the major security exchanges require that sold securities 
be delivered in such form that no supporting papers need be produced in order to 
register title to the security in the purchaser. Since registrations showing a fiduciary 
capacity usually require production of various collateral papers, securities so registered 
must be first transferred out of the fiduciaries’ name before they can be sold. The delay 
incident to such a transfer can result in loss of a good market. 
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Discretionary Powers with Respect to Distribution 


The estate owner whose adult experience extends more than five or six 
years into the past is acutely aware of the radical changes that can take place 
both in yield on capital and the cost of living. If his counsel read the estate 
planning issue ** of this publication with the care it deserved, he is not un- 
aware of the importance of incorporating in the wills of his clients sufficient 
flexibility to meet the changing circumstances that may confront those of 
his beneficiaries who need the protection of a trust. Where the size of the 
estate does not present a tax problem and the beneficiary’s experience and 
judgment in income management, as distinguished from capital management, 
is sound, this flexibility can be secured by vesting a limited or unlimited 
power of invasion in the beneficiary. 


However, where tax considerations are important or the beneficiary’s 
discretion is not to be trusted, or if presently sound, cannot be counted upon 
to remain sound throughout the period of his dependence on the trust, ade- 
quate planning requires the vesting of substantial discretion in the trustee. 


While probably not necessary, ** since the courts are slow to find an 
abuse of discretion honestly exercised, the trustee who is aware of his duty 
of impartiality both to current and successive beneficiaries will feel more 
free to exercise his honest judgment if the will gives him a standard of 
measurement. If his authority is limited to “emergencies” he is faced with 
the problem of deciding what constitutes an emergency. If, however, he is 
given some examples, such as illness, accident, or other events calling for 
extraordinary expenditures by the beneficiary, he has a test that can be ap- 
plied with a reasonable degree of assurance. 

If his standard is “care, support, and maintenance” he again has a stand- 
ard, not mathematical it is true, but one under which he can carry out the 
testator’s wish for flexibility and yet not be free to act unreasonably. 


There are situations where no standard can be given and the discretion 
must be of the broadest, but great care should be exercised in the selection of 
the fiduciary in whom such a power is vested, as he will be liable only for 
dishonesty, bad faith, or improper activities. * 


LEGAL QUALIFICATIONS OF TRUSTEES 


A natural person has capacity to take and hold property in trust if he 
has the capacity to deal with property for his own account, ** and the courts 
are loathe to disregard the testator’s wishes. ** 


* 11949] Law Forum, Spring. 

"French v. Northern Trust Co., 197 Ill. 30, 64 N. E. 105 (1902); Restatement, 
Trusts § 128, comment d and § 187 (1935). 

“2 Scott on Trusts § 187.2 (1939). 

* RESTATEMENT, Trusts § 89 (1935). 

* Teater v. Salander, 305 Ill. 17, 136 N. E. 873 (1922); Mettler v. Warner, 243 Ill. 
600, 90 N. E. 1099 (1910); Clark v. Patterson, 214 Ill. 533, 73 N. E. 806 (1905). 
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Apparently any corporation can act as a trustee for purposes germane 
to its corporate charter, ** although if authority to act as a fiduciary is in- 
cluded generally in its charter, it may not accept any trust until it has com- 
plied with the Trust Companies Act. ** The authority is expressly given to 
banks. ** Foreign corporations may act as trustees but apparently must com- 
ply with the Trust Companies Act. ° However, it has been held that a bank 
cannot qualify if to do so would violate the prohibition against branch 
banking. * 


CO-TRUSTEES AND SUCCESSOR TRUSTEES 


Where more than one trustee is appointed they hold title to the trust 
property as joint tenants ** and on the death of one title to the trust property 
devolves upon the survivors. ** 

Where more than one executor or trustee is appointed and it is con- 
templated that there are to be differences in their duties and responsibilities, 
that fact should definitely be stated in the will. For example, it might be 
desirable that one trustee have the responsibility for the safekeeping of the 
property, especially if it is a corporate executor or trustee. It is desirable, 
in many cases, to vest the sole responsibility with respect to one particular 
asset, such as a building or a substantial interest in a business, in one trustee 
only. Unless specific provision is made in the will, each fiduciary is equally 
responsible for the discharge of the duties imposed by the will and it is no 
protection to a trustee against whom a surcharge is brought that he had 
delegated all responsibilities with respect to that particular transaction to his 
co-trustee. °** 

Where there are more than two trustees there is an express statutory 
authorization for action by the majority. °° However, this statutory pro- 
vision would undoubtedly give way to the testator’s intention and the 
existence of the statute should be called to his attention where more than 
two trustees are contemplated. It is frequently desirable, where action by 
a majority is permitted, to require one of the trustees named always to be a 
part of that majority, and to relieve dissenting trustees from responsibility 
for the acts of the majority. It is usually advisable where there is any great 


** Stowell v. Prentiss, 323 Ill. 309, 154 N. E. 120 (1926). 

* Tu. Rev. Srat., c. 32, § § 292, 294 (1949). 

* Id. c. 16%, § 1. 

* Pennsylvania Co. for Insurance on Lives v. Bauerle, 143 Ill. 459, 33 N. E. 166 
(1892). 

“Iii. Rev. Srat., c. 16%, § 9 (1949); Boatman’s National Bank v. Hughes, 385 Il. 
431, 53 N. E.2d 403 (1944). 

“Tur. Rev. Srat., c. 76, § § 1 and 2 (1949). 

* Reichert v. Missouri and Illinois Coal Co., 231 Ill. 238, 83 N. E. 166 (1907); 
LaForge v. Binns, 125 Ill. App. 527 (3d Dist. 1906). 

“United States Rubber Co. v. Peterman, 119 Ill. App. 610 (1st Dist. 1905); Restate- 
MENT, Trusts § 224 (1935). 
* Tux. Rev. Srat., c. 148, § 33 (1949). 
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likelihood of a vacancy in the trusteeship, to provide both how it can be 
treated and how it can be filled, and if a trustee is to be permitted to resign, 
to provide how his resignation shall be evidenced. 

In many instances, a successor trustee will not accept appointment in 
the absence of an approval of the predecessor trustee’s accounts. While the 
rule seems to be that the successor is not liable for the acts of his predeces- 
sor, he does have a definite responsibility to assert on behalf of the bene- 
ficiaries any claims that may exist against the predecessor trustee and he is 
likewise responsible to sec that he secures from his predecessor all of the as- 
sets comprising the trust estate. °° 

There may be claims against a predecessor trustee which, though legally 
valid, are uncollectible by reason of insolvency or the liabilities may be too 
small to justify the expense of enforcement. 

It is frequently good practice, where it appears likely that there may 
be a succession of trustees, to vest, either in the successor trustee, with the 
approval of the legally competent beneficiaries then receiving benefits under 
the trust, or in the beneficiaries alone, the power, in their discretion, to ap- 
prove the accounts of a resigned, removed, or deceased trustee and to give 
to him or to the representative of his estate, a release and discharge binding 
not only upon the beneficiaries giving such release but upon all present and 
future beneficiaries. : 

The question frequently arises when one of two or more trustees dies 
or resigns whether the testator intended that a successor be appointed or 
whether the remaining trustee was to act alone. A related question is 
whether successor trustees shall take the powers and discretions expressly 
given the original trustees. This is especially true where many broad dis- 
cretions are vested in the trustees. While most of the decisions have held 
that the powers and discretions pass to the successor the number of cases 
proves the existence of the problem” and the advisability of answering it 
in the will. 

The statute now states °* that unless otherwise provided in the will, the 
trustees acting at any time and from time to time are to have all the same 
powers, duties, and discretions as were vested in the original trustee. How- 
ever, since whether the will evidences an intention to provide otherwise is 
sometimes difficult to determine, the careful draftsman usually covers the 
point specifically. 

If the estate consists of property, particularly real estate or tangible 
personalty, located in other states, counsel will do well to examine the laws 


* RESTATEMENT, Trusts § 223 (1935). 

"Booth v. Krug, 368 Ill. 487, 14 N. E.2d 645 (1938); Coleman v. Connolly, 242 
Ill. 574, 90 N. E. 278 (1909); Mullanny v. Nangle, 212 Ill. 247, 72 N. E. 385 (1904); 
Spengler v. Kuhn, 212 Ill. 186, 72 N. E. 214 (1904); Golder v. Bressler, 105 Ill. 419 
(1883); Busch v. Schuttler, 216 Ill. App. 212 (1st Dist. 1919). 

“Tu. Rev. Srat., c. 148, § 35B-C (1949). 
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of those states to determine whether or not the executor and the trustee 
named in the will can act in those jurisdictions. In many instances where 
it is discovered that this is not possible—which is more likely to be the case 
with corporate fiduciaries than with individuals—considerable expense and 
trouble may be saved if provision is made in the will for the appointment of 
executors and trustees in those jurisdictions. Sometimes it is necessary under 
the applicable state laws to appoint someone who is qualified under those 
laws by the will itself. Sometimes the power can be vested in the domi- 
ciliary executor and trustee to appoint an executor and trustee to act in that 
jurisdiction. In many instances it is possible to provide that upon the con- 
version of the out-of-state property into cash or intangible securities the 
foreign trusteeship can be terminated and the property turned over to the 
domiciliary trustee, and where that is possible the will should expressly 
authorize the domiciliary trustee to approve the accounts of and give a re- 
lease to the foreign trustee upon the termination of his duties. 


When property is bequeathed to a trustee, his first duty is to see that 
he receives from the executor the property so bequeathed to him.” This 
seldom presents a problem where specific property or a sum of money is 
bequeathed in trust. However, a substantial majority of testamentary trusts 
consist of the residuary estate which means that the trustee, if he has not 
been the executor as well, is required to review carefully the entire probate 
records to be sure that the property shown by the final account is all of the 
property properly comprising the residuary estate. In a substantial estate, 
especially where there are contingent interests involved including possible 
beneficiaries not in being, the trustee, in accepting the property shown by 
the final account as constituting all of the property to which he is entitled, 
represents the beneficiaries and while there seem to have been no reported 
cases on the subject in Illinois, his position is probably analogous to that of 
the successor trustee. It may be desirable to authorize the immediate and 
legally competent beneficiaries of the trust to relieve the trustee of any 
liability for accepting the property shown by the executor’s final account as 
constituting the entire residuary trust, and, as in the case of successor 
trustees, to make such direction binding not only upon the immediate bene- 
ficiaries but upon all other beneficiaries, present and future. 


COMPENSATION 
The executor is entitled to compensation by virtue of the statute ?°° and 
the only requirement of the statute is that it be reasonable. 
Unless otherwise provided in the will, the trustee is also entitled to rea- 
sonable compensation for his services. 2° 


*2 Scott on Trusts § 175 (1939). 
Tuy. Rev. Srart., c. 3, § 490 (1949). 
“Id. c. 148, § 1. 
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___ If the fee is fixed by the will the fiduciary must act for that fee, but the 
court may vary the compensation if no competent person can be found who 
will accept the trust otherwise. 1° 

Where a bequest or devise is made to an executor or trustee under such 
circumstances—such as the amount or value of the legacy or the lack of 
other apparent reason for a legacy—as to raise a possible question as to 
whether it was intended to be in lieu of compensation, it is generally ad- 
visable to state the testator’s intention in the will. 

Under the Principal and Income Act *°* the ordinary compensation of 
the trustee is a charge against income, while fees for extraordinary services, 
particularly with respect to the principal of the trust, such as might be in- 
volved in the sale of a business or a substantial piece of real estate, and ac- 
ceptance and termination fees, are charged to the principal. 

Where the term of the trust is short and the trustee’s duties can be quite 
accurately forecast, as would be the case where there is a bequest in trust 
of a sum of money to be invested in government bonds or kept on deposit 
in a savings account pending a child’s attaining his or her majority, it may 
be practicable to stipulate in the will the means of determining the compen- 
sation. However, in most other cases it is impossible to predict with any 
great amount of accuracy the nature of the problems that the trustee may 
encounter, and if the trust is to last for many years it is unreasonable to ask 
a trustee to agree to compensation, the adequacy of which he may be able to 
predict as of today but which may prove to be entirely inadequate before 
the trust terminates. Certainly no specific compensation should be fixed 
without first discussing the matter with the trustee. 


SELECTION OF THE EXECUTOR AND TRUSTEE 


A will is not a self-executing document nor is the administration of an 
estate or a trust a mechanical operation. Regardless of the care that has 
gone into the planning of the estate and into the drafting of the will, the suc- 
cessful attainment of the testator’s objectives will always rest, in the final 
analysis, upon the actions of his executor and trustee. 

The legal limitations on the testator’s choice of executor and trustee 
have already been discussed. For the most part they have little or no bearing 
upon his actual qualifications to discharge the obligations involved in the 
appointment. 

The first and probably the only absolutely indispensible quality is in- 
tegrity. Granted integrity, he should have the ability to solve the problems 
and perform the duties likely to be involved. It is at this point that the at- 
torney can render the most assistance to his client, because until the client 
knows what problems his executor and trustee may have to solve and what 


Smith v. Stover, 262 Ill. App. 440 (2d Dist. 1931). 
Tr. Rev. Srat., c. 30, § 172 (1949). 
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duties and responsibility the appointment entails he cannot appraise the abil- 
ity of the person or persons he has in mind. 

Many testators are under the impression that the probate of a will and 
the administration of an estate presents only legal problems and in small 
estates that is largely true. In estates of any substance, however, as every 
attorney knows, there are many business decisions that the executor must 
make. 

For example, the lawyer may compute the taxes, claims, legacies, and 
other cash demands on the estate and advise the executor of the amount 
thereof and when they must be paid. The executor must decide as a matter 
of business judgment how and when he will realize the needed cash from 
the assets of the estate. 


It is the executor’s job to appraise the quality of the assets in the estate 
and to determine those that should be sold and those that may properly be 
retained. 

The trustee’s job is largely the day to day exercise of business judgment 
in managing the assets of the trust and making such changes as shall from 
time to time be necessary to preserve their principal values and keep them 
producing an adequate income. 


Once the ability of the fiduciary is settled, his probable availability must 
be appraised. Is he likely to survive the testator? Is he so much older than 
the testator that if he does survive he will probably be retired and living in 
California or Florida? If a trust is created is it likely that the business judg- 
ment he evidences today will continue through the life of the trust? Do his 
own personal affairs leave him the time necessary to take charge of those of 
the testator? Are his personal relations with the probable legatees and bene- 
ficiaries, or his own personal interest in some or all of the probable assets 
of the estate, such as will not embarrass him in the discharge of his duty of 
impartiality and loyalty to his trust? And lastly, is he willing to accept the 
appointment? These requirements, especially those of availability and will- 
ingness to act usually narrow the field of potential candidates to members 
of the family, close friends, and professional fiduciaries, either corporate or 
individual. 

While there are individuals who act in fiduciary capacities in so many 
instances that they might properly be called “professionals,” the practice is 
much more prevalent in the east than in the middle and far west. Most of 
the professional fiduciaries in both areas, especially in the larger metro- 
politan centers, are corporations, generally though not necessarily, banks or 
trust company affiliates of banks. 

The writer’s twenty-one years of affiliation with a corporate fiduciary 
obviously disqualifies him from expressing an opinion free of bias. 

The policies and practices of corporations vary as do the character and 
abilities of individuals, but, just as a mediocre lawyer is generally a better 
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' 
legal adviser than a much more brilliant layman, so is the average profes- 
sional fiduciary likely to prove a better financial manager than an able, 
honest, and conscientious farmer, merchant, or manufacturer, or even than 
a loving and devoted wife and mother. 

There are many situations where a combination of a professional fidu- 
ciary and a friend or member of the family will be preferable to one or the 
other alone. Many a friend and relative who, though otherwise qualified, is 
unwilling to act alone, will be happy to serve if he has a professional fidu- 
ciary, equipped to discharge the numerous administrative burdens involved 
in the administration of an estate and trust, with whom he can share the 
responsibility. 

The professional fiduciary is seldom as well equipped as an intimate 
friend or relative for “reading between the lines” to learn what motivated 
the testator in granting a particular discretion. In such a situation his or her 
appointment as a co-executor or co-trustee may do much to insure the ful- 
fillment of expectations which for various reasons cannot well be expressed 
in the will itself. 

The testator’s estate may contain one or two assets, in the management 
and eventual liquidation of which he believes some person to possess judg- 
ment, information, or special skills that would be of great benefit to his 
estate, but whose general ability or availability does not qualify him for ap- 
pointment. In such a case his services, so limited, can be had by requiring 
the executor and trustee in dealing with this asset, to secure his approval, 
or perhaps to deal with it only upon his direction. In such a case, the in- 
tention being to place the major responsibility with the person selected, the 
fiduciary should expressly be relieved of responsibility for failure to act in 
the absence of the required approval or, if the power to direct is absolute, 
for action or non-action, taken upon and in accordance with such a 
direction. 


EXCULPATORY CLAUSES 


A question that frequently confronts the lawyer in the preparation of 
wills is the advisability of relieving the executor and trustee of liability for 
the consequences of his acts—the so-called exculpatory clauses. 

Generally speaking it is legally possible to relieve an executor or trustee 
of liability for failure to discharge his duties or for the proper discharge 
thereof, !°* but not for breaches of trust committed in bad faith, inten- 
tionally, or with reckless indifference to the interest of the beneficiary, nor 
to excuse him from liability for any profit which he has derived from a 
breach of trust. 1° 


™ RESTATEMENT, Trusts § 222 (1935). 
* Countiss v. Whiting, 306 Ill. App. 548, 29 N. E.2d 277 (1st Dist. 1940). 
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The courts do not look upon such clauses with favor and they are 
strictly construed against the fiduciary. Even where the clause would or- 
dinarily be accepted it cannot be relied upon if its appearance in the will 
was prompted by the person named as executor or trustee at a time when a 
confidential relationship with the testator existed. 1° 


Where, for one reason or another, the selection of the fiduciary is based 
on considerations other than his presumed ability capably to discharge his 
duties, or where he is given broad discretion to select the beneficiaries or to 
apportion the benefits, there may be good reason for giving him a broad 
anticipatory release. Certainly so far as management powers are concerned, 
if the testator’s intention as to the nature and extent of the granted authorities 
are clearly expressed, the professional fiduciary at least should not be re- 
lieved from the consequences of a careless or incompetent exercise thereof. 


FORMS 


The use of forms of powers for executors and trustees is almost uni- 
versal and properly so. There are thousands of men who can wear a size 
thirty-six suit with minor alterations but few who can dispense with the 
alterations. In nearly every will the attorney can use any one or more of 
the hundreds of standard forms if he will analyze them and apply them to 
the facts in his case. He must make the alterations necessary to make them 
fit those facts, not so snugly that a slight change in the facts will require a 
change in the will, but so that they will bear some relation to his particular 
set of circumstances. 

In going over the will with the testator, especially if trusts are involved, 
it is not wise to skip over the powers with the comment that they are 
“standard” or “boiler plate.” Neither should counsel omit needed powers 
because the testator wants a “simple” will to carry out a complex plan. 


The writer’s experience has convinced him that at least twenty-five per 
cent of the powers in most well-drawn wills are never needed but he has 
never been able to discover a method of picking out the unneeded twenty- 
five per cent in the will of a live testator. Because an unused power merely 
takes up space in the will but an omitted power can be very expensive for 
the beneficiaries, the safest rule is “when in doubt, leave it in the will.” 


*° RESTATEMENT, Trusts § 222 (1935). 
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FUNCTIONS AND ETHICAL PROBLEMS 


OF THE LAWYER IN DRAFTING A WILL 


BY JOHN S. MILLER* 


AS SHOWN BY THE TITLE, this article will discuss both action and 
moral duty. No problem of conduct can arise apart from action. Ethics 
is a science of action. Man the thinker looks upon man the doer and the 
effect of what he does. Theories of conduct result. Such theories are based 
on concepts of good and evil, right and wrong, which are various and 
disputable; but all of them have to do with action. The very noun “func- 
tion” in the title, as distinguished from “act” or “action,” implies ethical 
questions. It has the meaning of “appropriate action.” In the course of 
preparing a will a lawyer warns the client against hazards to his health. This 
is action. Is it appropriate action, i.e., function? He also advises the client 
to designate as executor of the will a corporation in which the lawyer is 
financially interested. This is function. Is it ethical? 


ETHICAL PROBLEMS 


Thus it is fitting that the ethical problems of the lawyer should be dis- 
cussed in connection with his functions. Any discussion of them apart from 
the lawyer’s acts would necessarily be unrealistic. For this reason the article 
will mention substantive legal principles pertinent to wills and cite author- 
ities supporting them; but only by way of illustration of the ethical ques- 
tions which are the primary subject of discussion. 

It would be interesting to analyze the ethics of the legal profession 
with reference to the many philosophical theories respecting the moral con- 
duct of mankind. But this is not possible within the limitations of this 
article. It is necessary to assume some premises even though they be arbi- 


* JOHN S. MILLER. A.B. 1911, LL.B. cum laude 1914, Harvard Univer- 
sity; casual lecturer on legal subjects at various law schools; special 
assistant United States Attorney, 1933, 1934-1935; author of sundry ar- 
ticles on professional subjects; member of the firm of Taylor, Miller, 
Busch & Magner, Chicago, Illinois. 


*4 Oxrorp EnciisH Dictionary 602 (1933): “Function . . . the special kind of ac- 
tivity proper to anything; the mode of action by which it fulfills its purpose.” Wes- 
sTer’s New INTERNATIONAL Dictionary 1019 (2d ed. 1949): “Function . . . the activity 
appropriate to any business or profession.” 
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trary and forclose pertinent issues. An obvious example is the reality of 
free will. No purpose would be served by stepping into the quicksands of 
this ancient controversy. 


No doubt most moralists would agree that conduct is ethical which is 
intended to accomplish and does in fact accomplish “good”; and conversely 
that conduct is unethical which is intended to accomplish and does in fact 
accomplish “evil.” But there would be disagreement if the intent and the re- 
sult were inconsistent. And what is the “good”? Is it happiness? If so, is 
it happiness of the doer or happiness of others? Is it pleasure? Is it wis- 
dom? Is it beauty? Is it justice? Is it Aristotle’s mean between extremes? 
Is it virtue? And what is the “evil”? All these, and many other such ques- 
tions, which have been the subjects of discussion for centuries, are inherent 
in any thorough analysis of the moral aspects of human conduct. Nor is it 
likely that there will ever be any general agreement upon them. ? 


For the purposes of this article, however, a pragmatic approach will be 
adopted. It will be assumed that the criterion of goodness in the prepara- 
tion of a will is the degree to which the will effects the proper purpose of 
the testator; and that the test of the propriety of his purpose is whether or 
not it is likely, if carried out, to do injury to other persons. Within these 
limitations a premise of the discussion will be that the lawyer’s function in 
preparing a will is to carry into effect the testator’s intention; that whatever 
accomplishes this result is “good”; and that whatever thwarts it is “evil.” 


While this may be an over-simplication, it is consistent with the long 
established legal principle that a will should effect the testator’s intention, * 
and the realistic trends in contemporary philosophy, away from metaphys- 


* Although writers of many lands and races have expressed moral principles in 
precepts, maxims, aphorisms, gnomic verses, fables, and other literary forms, the sys- 
tematization of ethics is a product of the Western world, stemming primarily from Plato 
and Aristotle. The subject has thus been infiltrated with the points of view of all the 
schools of Western philosophy. Conclusions (such as they are) have depended largely 
on the debatable principles of the various schools of thought, especially Idealism, Mate- 
rialism, and Humanism. See AristoTLeE, NICOMACHEAN Etuics, Books I-IV; Durant, THE 
Mansions oF PuitosopHy cc. 5 and 6 (1929); Extis, THe Dance or Lire c. 6 (1929); 
Hocxinc, Types or PuitosopHy 13-17, 33-35, 83-87, 298-318, 372-374 (1929); Orton, 
Tue Liperat Tranition 26-30 (1945); Piato, Repusiic, Book II; Royce, Tue Spirrr oF 
Mopern Puitosopuy 33, c. 13 (1892). Much of the confusion on this subject (as with 
most others) has arisen from divergence and uncertainty in the use of words. See 
Juertnc, Der Zweck 1M Recut 49-58 (1883); Lee, Morals, Morality and Ethics: Sug- 
gested Terminology, 38 Int’ J. Ernics 451-453 (1928). 

*The very nature of a will is that it be a declaration in effective legal form of a 
person’s intention to be performed after his death, respecting disposition of his prop- 
erty, administration of his estate, or guardianship of his children. Smith v. Bell, 6 Pet. 
68, 75 (U. S. 1832); 68 C. J. Wills § 1. 
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ical disputations toward criteria of conduct which can be tested by the 


‘probable effect of the conduct on the doer and others. ‘ 


CANONS OF ETHICS 


In the mention of moral problems of lawyers, one thinks forthwith of 
canons of ethics.° The accepted rules of conduct which are the ethics of 
the profession are only partly codified in such canons. Indeed, many canons 
state specifically that they do not purport to cover fully the duties of 
lawyers.® For obvious reasons they cannot. As in our legal system gen- 
erally, most issues respecting conduct of lawyers arise in specific cases 
which are determined by the application of recognized general principles to 
particular facts. Such issues may be adjudicated by courts, as in disbarment 
proceedings. Or they may be disposed of, with greater or less finality, by 
opinions or rulings of regulatory bodies such as bar associations or commit- 


‘Including emotional effects. The effect of conduct is often arguable, but is a 
more tangible criterion than abstract ideas of right and wrong. 

A utilitarian approach to ethics, influenced by the writing of Jeremy Bentham 
(1748-1832), the impact of the Darwinian theory of survival of the fittest, Freudian psy- 
chology, and the growth of the social sciences, has led to emphasis on the effect, or 
probable effect, of conduct as a criterion of moral values. The Freudian approach to 
psychology has contributed a directness: and honesty in the objective analysis of human 
relations which is of great significance in this respect. See Bearp, AMERicA in Mip- 
PASSAGE 897-901 (1939); CassireER, AN [Essay ON Man 11 (1944); ComMMacer, THE 
American Minp 8-10, 19-20, 26-28, 30, 48-50 (1950); Dewey, ExperrENCE AND NATURE 
394-403, 408, 426-427, 431-437 (1925); Dewey, Prosrems or MEN 233-285 (1946); E1n- 
sTeIN, Out or My Later Years c. 7 (1950); Freup, New Intropuctory Lecrures oN 
Psycuo-Anatysis 239-240 (Sprott’s trans. 1933); Fromm, Man ror Himse tr 7, 20 (1947); 
Hockinc, Types or PuitosopHy 151-152 (1929); Lippmann, A Prerace to Morats 137- 
139, 260-263, 268-269 (1929); McDoucatt, Etrnics anp Some Mopern Worip Prosiems 
47-54, 76-80 (1924); Macmurray, THe Structure oF RELicious EXPERIENCE 61-77 (1936); 
Russett, A History or WesTERN Puitosopuy 779 ff. (1945); Russet, Human Know1- 
EDGE 398-399 (1948); SANTAYANA, WINps oF Doctrine 138-154 (1913); Adams, Our Dis- 
solving Ethics, Atl. Monthly, Nov. 1926, p. 557, 582; Psychoanalysis and Ethics, U. of 
Chi. Round Table, No. 638, June 18, 1950 (An N. B. C. radio discussion by Thomas 
French, James G. Miller, and David Riesman). 

Jhering, who wrote a century ago, called the relation of law to morals the Cape 
Horn of jurisprudence. He who would sail through its perils would run the risk of 
shipwreck. Juerinc, 2 Geist Des Romiscuen Recuts § 26 (1854). The writer believes 
that this relation should be studied with a pragmatic, rather than a metaphysical, an- 
alysis, and this article is written from that point of view. 

*The canons of the Illinois State, Chicago, and American Bar Associations and 
those of the Association of the Bar of the City of New York are those chiefly referred 
to in this article. They may be regarded as typical, and the portions cited are identical 
in all of them except when otherwise stated. 

*The preambles of the canons of Illinois State, Chicago, and American Bar As- 
sociations all contain the following statement: “No code or set of rules can be framed 
which will particularize all the duties of the lawyer in the varying phases of litigation 
or in all the relations of professional life. The following canons of ethics are adopted 
. ++ as a general guide, yet the enumeration of particular duties should not be con- 
strued as a denial of the existence of others equally imperative, though not specifically 
mentioned.” 
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tees of such associations. Necessarily the principles involved and the in- 
cident conclusions are frequently argumentative: 


The acts of a lawyer may be classified as: (1) acts related to his con- 
tacts with courts and juries; (2) acts related to his contacts with other 
governmental officials and institutions; (3) acts related to his contacts with 
the general public; (4) acts related to his contacts with other lawyers and 
their clients; (5) acts related to his contacts with his own clients; and 
(6) acts related to his contacts with persons who are associated with his 
clients. 

This article will be concerned chiefly with acts within classifications 
5 and 6, and will have little to do with the others. On the contrary, typical 
canons of ethics are addressed primarily to the first four classifications. For 
instance, of the forty-nine canons of the Illinois State and Chicago Bar As- 
sociations only seventeen deal with duties to clients, and only six of these 
mention such basic ethical duties as diligence, competence, and fidelity to 
the client. Many of the canons formulate mere rules of policy or etiquette 
rather than moral rules, such as a duty “to be punctual in attendance” in 
court and “to be concise and direct in the trial and disposition of causes.” * 


Books and articles on legal ethics likewise are primarily concerned with 
phases of the lawyer’s activities which fall outside the scope of this article or 
justify only casual mention, such as solicitation, advertising, unauthorized 
practice, excessive charges, malfeasance in the conduct of litigation, mis- 
appropriation of funds. Indeed, it is surprising how little of the literature 


"Canon 21 of American, Illinois State and Chicago Bar Associations. “An ethics is 
not a set of prudential rules indicating the most expedient ways of getting what we 
want .... An ethics is concerned with the difference between right and wrong: it is 
concerned with a standard ... of some sort for our behavior toward which we stand 
in the relation of . . . duty.” Hockinc, Types or Puitosopny 301 (1929). The following 
is quoted from Cohen, Modern Ethics and the Law, 4 Brooxiyn L. Rev. 33 (1934): 

“The term ‘ethics, to many lawyers and judges, carries the flavor of a trade 
code. The precepts of ‘legal ethics,’ like the precepts of those moral codes drawn 
up, from time to time, by dentists or real estate dealers, treat of the common ques- 
tions that arise in the course of a tradesman’s dealings with clients . .. . the basic 
purpose of these codes is simple enough. Private profit is the chief aim of any 
trade. Some types of conduct practiced by certain members of a trade lessen the 
income of other members more than they add to the income of those who indulge 
in these forms of practice. Such types of conduct are thought, by most members 
of the trade, to be bad. Price cutting is as clear a case as any .... One of the 
chief assets of many trades is the respect and trust of the public. To squander this 
asset . . . injures the trade as a whole . . . . Since the group feeling of lawyers 
is very strong, the lawyer’s code of ethics is somewhat more detailed, and con- 
forms rather more closely to the needs of the trade, than the more sketchy trade 

codes of other tradesmen. But the fact remains that legal ethics centers about the 
problem of how to secure a larger income for lawyers. The announced precepts 
of legal ethics have little to do with the basic values of life or with the basic 
problems of the present social order.” 
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_discusses the essential morals applicable to all aspects of the practice of the 
law. 


This is no doubt due in part to the fact that in much of his work (such 
as preparing wills) a lawyer is exposed to few of the temptations which are 
incident to other activities. In such services he is not confronted with sit- 
uations which give rise to many such problems. But the basic moral prin- 
ciples of the ethics, which underlie all his activities, are present here as 
definitely as elsewhere. 

In preparing a will a lawyer’s relationship with his client is peculiarly 
close. To prepare a will properly the lawyer must inquire into the most 
intimate details of the client’s affairs, family, and status. Marriage, divorce, 
incompatibility; the nature, value and location of the client’s properties; the 
identity, relationship of the members of his family and beneficiaries; the 
physical and mental conditions of these persons; the testator’s relationship 
to the community; his religious and social activities and affiliations; his be- 
liefs and philosophies; his intimate family secrets and “skeletons” are all likely 
to be matters of discussion. 

Thus, the lawyer-client relationship is much different, in the prepara- 
tion of a will, from that in many other activities of lawyers. What are the 
rules of conduct which should govern the lawyer in the performance of his 
work in this field? 


Improper conduct may result in liability to the client, but such liability 
is no adequate test of the ethical quality of the conduct. Standards of 
morality are, and should be, sterner than the rules of law making a profes- 
sional man liable in damages for incompetence. The fact that a court holds 
him not liable to his client by no means establishes that he committed no 
moral wrong. 


FUNDAMENTAL DUTIES OF THE LAWYER 


Without attempting to formulate the rules, it is submitted that they are 
based upon three fundamental duties: 
(1) Loyalty. 
(2) Integrity. 
(3) Competency. 


Loyalty 


One might urge that loyalty alone is a sufficient basis for this ethics, 
that one cannot be loyal without also being both honest and competent. 
This may be true. In fact it may be said, with a good deal of reason, that 
the foundation of legal ethics is loyalty: in part loyalty to clients, in part 
loyalty to society, and in part loyalty to other members of the profession 
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individually and collectively.* However, for the purposes of this article 
reduction of the ethical problems to the single criterion of loyalty would 
require a more elaborate analysis than is advisable. Therefore, the subject 
will be discussed on the basis of the three tests of loyalty, integrity, and 
competence. Each of these implies others. For instance, loyalty implies 
respect for professional confidences. Integrity implies sincerity. Com- 


* The late Professor Josiah Royce of Harvard University built a system of moral 
philosophy on loyalty. Royce, Race Questions, ProvinciALIsM AND OTHER AMERICAN 
ProsLtems 229 ff. (1908); Royce, THe PxitosopHy or Loyatty 12-16 (1908); cf. also 
LuppMann, A Prerace 10 Morars 260-268 (1929). 

Loyalty may be said to be the basis of the oath required by statute in Illinois as a 
condition to admission to the bar. To be admitted to practice a person must subscribe 
to an oath to support the Federal and State Constitutions and “faithfully discharge the 
duties of the office of attorney and counsellor at law... .” Iny. Rev. Srat., c. 13, § 4 
(1949). 

The idea is of very ancient origin. In the Athenian oath of citizenship the candi- 
date swore to respect the laws, to oppose any attempt to annul them, and not to desert 
his fellow citizens. A part of the oath, which might well be used in America, was 
“I will hand on my country in no worse condition, but better than I receive it.” 
II Sropagus, Fioricetium xliii 48 (110 Gaisford ed. 1822) (Author’s trans.). 

Some of the loyalties of the profession are well summarized in the following form 
of oath, based on that in use in the state of Washington and recommended by the 
American Bar Asssociation for adoption in all the states and territories; but strangely it 
makes no mention of competence or such qualities as diligence. The implication of the 
oath is rather that a lawyer is likely to misuse his abilities on his clients’ behalf: 


“I DO SOLEMNLY SWEAR: 

“I will support the Constitution of the United States and the Constitu- 
Pree 

“I will maintain the respect due to Courts of Justice and judicial officers; 

“I will not counsel or maintain any suit or proceeding which shall ap- 

r to me to be unjust, nor any defense except such as I believe to be 
honestly debatable under the law of the land, 

“I will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek 
to mislead the Judge or jury by any artifice or false statement of fact or law; 

“I will maintain the confidence and preserve inviolate the secrets of my 
client, and will accept no compensation in connection with his business except 
from him or with his knowledge and approval, 

“I will abstain from all offensive personality, and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which I am charged, 

“I will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay any man’s cause for lucre or 
malice. SO HELP ME GOD.” 


In his biography of Sir Edward Marshall Hall, Edward Marjoribanks gives a vivid 
description of an advocate’s loyalty, saying that when a client briefed Sir Edward he 
acquired not merely the lawyer, or even merely the advocate, but the whole man. 
MayjoriBanks, For THE DeFENsE 46 (1929). 

It is interesting that Plato, in all his many discussions of moral conduct, mentions 
loyalty only once, and then in reference to the bravery of soldiers in action. There, 
citing Theognis, he speaks of loyalty in the hour of danger as the greatest virtue, 
“which one might call perfect justice.” I Prato, Laws 630 (author's trans.). 
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petence implies diligence, thoroughness, accuracy, adequate technical knowl- 


edge and experience. 


As suggested, the lawyer owes more than one loyalty. His fidelity to 
the client may be outweighed by other fidelity. This often occurs in the 
representation of a client in litigation, and in this connection the point is 
recognized in canons. ° 

By reason of the nature of the services this is not so likely to happen in 
the preparation of a will. And yet there are circumstances in which it does 
occur, as where a client insists upon the inclusion in a will of a provision 
which if included would be likely to have serious harmful effects upon 
other persons. 

The loyalties owed by members of the legal and medical professions are 
quite alike. In both professions the primary loyalty is to the client and 
patient. In both professions this loyalty may be outweighed by others. 
Neither the lawyer ’° nor the doctor’ is obliged to comply with a client’s 
or patient’s directions in all situations. 

Contrast the loyalty of these professions with that of the accountants. 
The accountants’ primary loyalty is to society. It is not their duty to pre- 
pare financial statements in the form most favorable to their clients. On the 
contrary, it is their duty to make statements on which the general public 
can rely with assurance that they correctly state the facts in an objective 
and unargumentative manner. 


Integrity 
The test of integrity is that of honesty, and is no more difficult to apply 
in the analysis of a lawyer’s duties than elsewhere in human affairs. Stark 
dishonesty needs no further comment in this article. However, the more 
subtle want of integrity involved in careless workmanship or in the ac- 
ceptance of responsibility for which one is not fitted is of major significance 
in this discussion. 


*Cf. Canons 15, 16, and 18 of American, Illinois State and Chicago Bar Associa- 
tions. Canon 18 reads as follows: 

“18. TREATMENT OF Witnesses AND Liticants. A lawyer should always 
treat adverse witnesses and suitors with fairness and due consideration, and he 
should never minister to the malevolence or prejudices of a client in the trial 
or conduct of a cause. The client cannot be made the keeper of the lawyer's 
conscience in professional matters. He has no right to demand that his coun- 
sel shall abuse the opposite party or indulge in offensive personalities. Im- 
proper speech is not excusable on the ground that it is what the client would 
say if speaking in his own behalf.” 

” Cf. Canons 24, 31, and 32 of American, Illinois State and Chicago Bar Associations. 

“In the oath of Hippocrates the physician swears, “I will give no deadly medicine 
to anyone if asked, nor suggest any such counsel, and in like manner I will not give to a 
woman a pessary to produce abortion.” Il THe Genuine Works or Hippocrates 
(Adams’ trans. 1849). This translation may be found in 18 Encyctopepia AMERICANA 
facing p. 572 (1936). Another, but inferior, translation appears in 15 ENcYLOPEDIA 
Brittanica 198 (1946). 
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The lawyer’s obligation to his client is of a highly fiduciary type. He 
owes his client sound judgment, care, diligence, knowledge, and skill. ?? All 
these fall within the obligation of competence. 


Competency 


Competence is even more an obligation of a lawyer than of other fidu- 
ciaries, because of the technical knowledge required by the complexity of 
our laws.** A lawyer who accepts professional employment thereby im- 
pliedly represents to his client that he possesses the skill, and will exercise 
the diligence, ordinarily possessed and exercised by well informed members 
of the profession in the performance of such service. This includes ade- 
quate knowledge of pertinent statutes and relevant decisions, regulations, 
and other rulings which have been published a sufficient length of time to 
have become known to those who exercise reasonable diligence in keeping 
abreast of the literature of the profession. * 


Laymen and lawyers alike are apt to consider the preparation of a will 
easy and simple. This is true only of a small percentage of wills. The 
preparation of a will is sure to require considerable technical knowledge if 
it involves any of the following: the marital deduction, powers of appoint- 
ment (whether in the will or in other documents), trusts, gifts to classes, 
gifts to persons in successive generations, carrying on a business by the 
executor or a trustee, interests in real estate other than outright ownership 
of property free of mortage liens, qualified interests in personal property, 
insurance, forfeiture clauses, conditional gifts, charitable trusts, and charges. 
Even the simplest will requires accuracy, which some lawyers lack. Fur- 
thermore, the lawyer should not be a mere scrivener. He should be pre- 
pared to give his client sound judgment, and this may be needed regardless 
of the provisions of the proposed will. 


* Olson v. North, 276 Ill. App. 457 (2d Dist. 1934). “. . . the fiduciary of every 
character, whatever else he may promise, makes at least that pledge of his best judg- 
ment, and it is the confidence reposed in his judgment that gives both worth and dig- 
nity to his employment. Every fiduciary, therefore, should understand that when he 
allows his judgment to become impaired, he is not only committing a breach of con- 
tract, but is committing a breach which involves in a peculiar and special degree his 
personal honor as a man who may be trusted. . . . The grosser forms of fiduciary 
wrongdoing, such as bribery, are well known and well understood, and are therefore to 
a considerable degree susceptible of prevention or remedy. In the subtler forms, how- 
ever, which are not so well understood, and the effect of which is not so plainly visible, 
a great danger lies. Indeed, I hold it to be but a fair and moderate statement to say that 
the surrender of judgment by fiduciaries to interests adverse to their duty is the chief 
evil of our day.” Abbot, Some Actual Problems of Professional Ethics, 15 Harv. L. Rev. 
714, 715 (1902). 

“Compare the following portion of the Hippocratic Oath: “I will not cut persons 
laboring under the stone, but will leave this to be done by men who are practitioners 
of this work.” Translation cited in Note 11, supra. 

* Citizens’ Loan, Fund & Savings Assn. v. Friedley, 123 Ind. 143, 23 N. E. 1075 
(1890); McCullough v. Sullivan, 102 N. J. L. 381, 132 Atl. 102 (1926). 
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_ Indeed, it would be no exaggeration to say that of all the moral obliga- 
tions of the lawyer who undertakes to prepare a will the obligation of com- 
petence is paramount. 

The foregoing principles will now be concretely applied under the 
following headings: 
1. Should the Lawyer Prepare the Will? 
2. Propriety of Suggestions from the Lawyer before Preparing a Will. 
3. Propriety of Suggestions from a Lawyer in the Course of Prepar- 
ing a Will. 
4. Analysis of Client’s Wishes and of His Understanding of the Will. 
5. Some Comments Respecting Competence. 
6. Importance of Forestalling Litigation and Preparing for Possible 
Litigation. 
7. Supervision of Execution of Will. 
8. Miscellaneous. 


SHOULD THE LAWYER PREPARE THE WILL? 


When asked to prepare a will a lawyer may be confronted by facts 
which make him wonder whether or not he should do so. 


Competence of the Lawyer 


No lawyer should prepare a will unless he considers himself competent 
to do so. He should approach this question with a realization that to the 
client the will is probably the most important document of his life. Its pur- 
pose is to dispose of his property and perhaps designate guardians for his 
children. By dispositions of his property he intends to make provisions for 
other persons, generally for persons close and dear to him. The property 
may be the result of a lifetime of effort. Its disposition will have lasting 
and significant effect both upon those included as beneficiaries and upon 
those excluded who might naturally expect or hope to be included. Al- 
though the will is subject to change during the client’s lifetime, his death 
will seal it forever, good or bad, right or wrong. Every will should be 
drawn with the thought that it is definitive except in rare circumstances 
when it is advisable to prepare a tentative will subject to further study and 
consideration. If such a tentative will is executed, the preparation of a defi- 
nitive one should not be delayed. 

If the lawyer doubts his ability to produce the best possible will for the 
client, he should decline to prepare one. 


Inadequacy of Time 
A will should not be prepared in haste. The lawyer should realize the 
importance of accuracy, care, reflection and study in its preparation, and 
should impress this on the client. Often a complicated will must be re- 
drafted several times. 
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If it is essential to prepare a will quickly, it should be reviewed carefully 
and promptly. 


Conflicts of Interest or Confidences 


Should he prepare wills for several members of a family at the same 
time? Having previously prepared a will for one member of a family, 
should he later prepare one for another member? 


This presents the problem of conflict of interests, and also the subject 
of professional confidences. 


There may be circumstances which would require negative answers to 
these questions. The interests of spouses may well be inconsistent and make 
it unprofessional to draw wills for both, even with their consent. Similarly, 
the interests of a parent and child or those of two or more children might 
be so divergent that a lawyer should not undertake to draft wills for more 
than one of them. 


Apart from the question of conflict of interests, it may occasionally be 
impossible for a lawyer to isolate the respective confidences of such persons 
sufficiently to justify his representing both persons. *° 

It is possible, although less probable, that similar considerations may 
deter a lawyer from preparing wills for persons not members of the same 
family. 


Residence of Testator 


Frequently lawyers are asked to prepare wills for persons who live in 
other states or countries. In such situations the lawyer should recommend 
that the will be drawn by a lawyer practicing in the foreign state or country, 
or at least that it be submitted to a lawyer practicing there for review. This 
is particularly true where the residence is in a jurisdiction where the laws 
respecting inheritance or devises are known to be different, for example in 
foreign countries, Louisiana, or (for an Illinois lawyer) in a state having 
community property laws. 

If for some reason of urgency a lawyer feels that he must prepare a will 
in a state other than that of the testator’s residence, he should urge that as 


* The duty to preserve professional confidence is a clear example of the obligation 
of loyalty. It is specifically stated in the Canons of the American, Illinois State, and 
Chicago Bar Associations (Canon 37 in each). Compare the following portion of the 
Hippocratic Oath: “Whatever, in connection with my professional practice or not in 
connection with it, I see or hear, in the life of men, which ought not to be spoken of 
abroad, | will not divulge as reckoning that all such should be kept secret.” Transla- 
tion cited in note 11, supra. 

The clash of loyalties is the basis of the canon forbidding representation of con- 
flicting interests and of the moral principle underlying that canon. The American and 
Illinois State Bar Association canons (No. 6) state that it is unprofessional to represent 
conflicting interests “except by express consent of all concerned after a full disclosure 
of the facts.” The corresponding canon of the Chicago Bar Association was the same 
until January 16, 1947, when the quoted words were eliminated. 
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~ promptly as possible a new will be prepared and executed at the residence 
of the testator. 

A minor but pertinent point in this connection is the availability of the 
witnesses at the time of proof of the will. 


Situs of Real Property 


Likewise, where the will disposes of interests in real estate in a jurisdic- 
tion other than that in which the lawyer is qualified to practice, he should 
take precautions to have the pertinent parts of the will drafted by or sub- 
mitted to a lawyer familiar with the laws of the situs of the property, unless 
he feels himself sufficiently familiar with the pertinent laws in force there. 


Suspicion of Sinister Motives 


Should a lawyer prepare a will if he suspects that any of its provisions 
are motivated by sinister purposes? 

This question perhaps answer itself, and one may think it of no prac- 
tical significance. Quite to the contrary, there have been many instances 
where wills inspired by ill purposes have had disastrous effects. Sometimes 
a will is a part of a plan of premeditated murder. ** Frequently provisions 
in a will are motivated by spite. *" 

A lawyer should be alert to such possibilities, and if he cannot persuade 
the client to leave out the obnoxious provisions, he should decline to draft 
the will. 

The evil purposes may be those of others than the testator. A request 
to prepare a will for someone else is a ground for suspicion, as where a 


%® MAJORIBANKS, For THE DeFENsE 312 ff. (1929). 

*“The maker of a will is often like the man who calls his enemy on the tele- 
phone, tells him what he thinks of him, and then hangs up the receiver. For a will is a 
man’s one sure chance to have the last word. In it he can vent his spite in safety with- 
out his victims’ having a chance to answer back. And by its means the dead con- 
stantly reach from their graves to harass and besmirch the living.” Hibschman, Whim- 
sies of Will Makers, 66 U.S. L. Rev. 362 (1932). In this article Mr. Hibschman de- 
scribes many such provisions, of which the following are examples: 

“I wish . . . that my cousin not act as trustee of my will. I prefer my 
beloved mother in law . . . He has been responsible for my death and God 

will punish him. I shall always haunt him and do everything possible to 

scare him.” Id. at 363. 

A bequest of 6d. to buy a halter “for fear the sheriff should not be pro- 

vided.” Id. at 364. 

A bequest of $1 by a Chinese to his son to “purchase a rope strong 

enough and long enough to support his Irish wife.” Id. at 364. 

Compare this bequest: “To my wife, I leave her lover and the knowledge that I 
wasn’t the fool she thought I was.” Effort of the Dead to Control the Living, 61 Am. 
L. Rev. 293, 299 (1927). Or this: “For my tyrannical wife, who did not give me any 
peace during the last 24 years since I am married to her, I leave one dollar for which 
to buy a rope and hang herself.” 8 Temp. L. Q. 311 (1934). 

Compare Shakespeare’s Passionate Pilgrim, c. X: “Thy discontent thou didst 
bequeath to me.” 
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parent asks a lawyer to prepare a will for his child or vice versa. Likewise 
the presence of other persons at a conference in which the client describes 
his testamentary program should arouse question; and the lawyer should fol- 
low this with a conference with the client alone. This is all the more 
important where the client is aged, infirm, or obviously not clear in his 
thoughts, or where the description of the proposed provisions of the will 
emanates not from the client but from someone else, especially from a 
spouse, descendant or other beneficiary or from a candidate for appointment 
as executor or trustee. Sometimes such suggestions will disclose a purpose 
to influence the testator improperly. Indeed the mere introduction of the 
client by a beneficiary is a suspicious circumstance. 


Testamentary Incapacity of Client; Suspicion of Such Incapacity 

Should a lawyer prepare a will if he knows or suspects that the client 
lacks testamentary capacity? 

Certainly the benefit of all doubt should be given to the client and the 
determination of the fact left to the courts. In most such situations there 
is sufficient doubt to justify the drafting of the will. But where the lawyer 
is convinced that the client lacks the capacity he should not assume the 
responsibility of preparing the will. To do so would give false assurance to 
the client and would be apt to cause litigation which might otherwise not 
occur. 


Other Counsel 


Frequently in requesting a lawyer to prepare a will for him the client 
exhibits a will previously drawn by another counsel. This may be a will 
which was executed or a draft of a contemplated will never executed. 

Should the lawyer question his right to prepare the will without in- 
quiring whether the other counsel has been given notice of the termination 
of his employment? 

Each will is a separate and distinct professional product. It would seem 
that upon the execution of a will the draftsman’s task and employment are 
ended; and that no lawyer asked to prepare a will need concern himself 
about other wills previously executed by the client even though the client 
produces them, and even though they be used in the preparation of the new 
one. The lawyer need not, and indeed should not, advise the other lawyer 
who prepared the prior will of the fact of his employment. 

If the client produces merely a draft of a will prepared by another 
lawyer, the situation is more difficult. Canon 7 of the American, Illinois 
State, and Chicago Bar Associations states that “a lawyer should decline 
association as colleague if it is objectionable to the original counsel, but if 
the lawyer first retained is relieved, another may come into the case... . 
Efforts, direct or indirect, in any way to encroach upon the professional 
employment of another lawyer, are unworthy of those who should be 
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brethren at the Bar.” It would of course be a violation of this canon for 
one lawyer to attempt to entice the client from the fellow lawyer who had 
prepared the draft. But if the client voluntarily comes to him, the fact that 
he brings the draft would indicate that the lawyer first retained had been 
relieved. On the assumed facts, certainly he is not asked to act as a “col- 
league” within the meaning of the canon. Perhaps the client should be asked 
whether he had notified his previous counsel of the termination of his em- 
ployment; but in the writer’s opinion there would be no moral obligation 
upon the new counsel to see that such notice was given. ** The exceedingly 
confidential nature of the employment would seem to make this not only un- 
necessary but inadvisable. 

On rare occasion a lawyer may be requested to join as a colleague in 
the preparation of a will. If so, the provisions of the canon would apply. 


Alternative Dispositions of Property 


If asked to prepare a will the lawyer should consider and describe to his 
client other alternatives, for example, joint ownerships, gifts, and “living 
trusts.” In some situations such alternatives may be more advisable than 
disposition by will. For instance, a living trust, by making unnecessary ad- 
ministration of the trusteed property, will often eliminate or greatly reduce 
expenses. 


PROPRIETY OF SUGGESTIONS FROM LAWYER 
BEFORE PREPARING WILL 


Should a lawyer suggest that he prepare a will? 

If the lawyer-client relationship exists it is not only proper but often 
advisable for a lawyer to point out to the client the disadvantages of death 
intestate and the advisability of a will. The natural reluctance to think or 
speak of death, or mere thoughtlessness often results in intestacy to great 
disadvantage, and the lawyer would under many circumstances be remiss if 
he did not advise the client to execute a will. This is particularly true if the 
lawyer’s knowledge of the client’s affairs indicates particular reasons why 
the client should execute a will, or where the lawyer has prepared a previous 
will and thinks that a new one should be executed because of altered cir- 
cumstances or changes in the law, and has no reason to think that he no 
longer represents the client. 

If, however, this relationship does not exist, suggestion that the client 
should execute a will would obviously savor of solicitation. * 


* Ordinarily such notice is probably requisite to justify a lawyer in taking over a 
matter previously handled by another. Cf. A. B. A., Opinions on Professional Ethics 
and Grievances, No. 10, pp. 78, 79 (compilation of 1946). 

* Of course there may be circumstances, such as family or personal relationships, 
which would justify such suggestions to a person not already a client. See A.B.A., 
Opinions on Professional Ethics and Grievances No. 7, p. 66 (compilation of 1927). 
See also Arant, Cases on Lecat Ernics 278 (1933). 
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PROPRIETY OF SUGGESTIONS FROM 
THE LAWYER IN THE COURSE 
OF PREPARING A WILL 


The lawyer should, while discussing a prospective will with a client, 
make such suggestions as will help the client to formulate his intentions. 
However, he should not attempt to influence the client’s conclusions. It is 
often wise to make suggestions in the alternative, with adequate explanation 
of each alternative and its probable effects. 

Indeed, it is the lawyer’s duty to make suggestions and give the client 
the benefit of his judgment. If he considers the client’s proposals improper 
or impracticable, he should say so. The lawyer is occasionally faced with 
a quandary—either to refuse to draw the will, or to comply with directions 
of the client, and prepare a will which is likely to make him later appear to 
be an incompetent draftsman. If the issue involves any moral wrong he 
should refuse to draft the will; otherwise it is usually well to follow the 
client’s wishes. 

Typical of questions on which the lawyer should volunteer advice if 
not asked by the client is whether the will should designate a corporate 
executor or trustee, and if so whether it should also name individual co- 
executors or co-trustees. These are often perplexing questions, on which 
there are varying opinions both among lawyers and among laymen. Cer- 
tainly the client is entitled to the attorney’s point of view, sincerely given. 
Frequently the client would not consider the alternatives without sugges- 
tion from the lawyer. 

Another example concerns the relationship of insurance to the will. No 
will should be drawn without consideration of insurance, and the lawyer 
should inquire about it. If the status of the client’s property is such as to 
make insurance advisable, the lawyer should suggest it. 

It goes without saying that the lawyer should not attempt, beyond 
giving advice based on his experience and knowledge, to influence the desig- 
nation of a particular trust company as executor, trustee, or other fiduciary, 
or the procurement of insurance from a particular company, agent, or 
broker. 7° 


ANALYSIS OF CLIENT’S UNDERSTANDING 
OF WILL 


In the course of the preparation of a will the lawyer should make a 
careful analysis of his client and of the property to be dealt with by the will. 


* Unless perhaps, the lawyer knows of a particular type of policy peculiarly 
adapted to the client’s needs, which is written only by certain companies or by a single 
company. An example is the so-called “survivorship annuity” life insurance policy 
which is payable only if a designated person survives the insured, and therefore at 
comparatively low cost fits into a program where the testator has only one dependent to 


provide for. 
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’ 
; The analysis should be sufficiently complete to satisfy the lawyer that 

the client fully understands the will, that he is not subject to undue in- 
fluence, fraud, or coercion, that he possesses testamentary capacity, and that 
the will expresses his wishes effectively. It is not enough that it merely 
expresses his wishes—they must be expressed in a way that under the law 
will carry them into effect. While in part a matter of draftsmanship, this 
also depends on accurate knowledge of the property dealt with, by both 
lawyer and client, and accurate analysis of the client’s intention. 

This inquiry into the client’s understanding of the will should be 
thorough. The client should be questioned in detail on all parts of the will 
which are at all complex. 

Technical terms such as “per stirpes,” “per capita,” “heirs,” and “issue” 
should be defined and the effect of their use explained. ** 

The tax effects of provisions in a will are rarely understood by persons 
not familiar with them, and should be carefully discussed. This includes 
provisions affecting the incidence of taxes, such as those providing for pay- 
ment of inheritance taxes from the residuary estate or dealing with exonera- 
tion of the estate from beneficiaries of life insurance policies or from other 
sources, 2? and also provisions respecting apportionment of taxes. If no ap- 
portionment is intended it is often wise to make this fact clear in the will. 
The lawyer should prepare an estimate of the estate and inheritance taxes 
and discuss it with the client. If the contemplated provisions of the will 
would require a deposit to secure taxes ** this should be pointed out to the 
client and other alternative provisions which would avoid the necessity of 
the deposit should be explained to him. 

Many wills are distorted by over emphasis on tax savings. Often a 
testator’s wishes are thwarted by the impulse to reduce taxes. Examples 
of this are frequent where the testator is possessed of general powers of ap- 
pointment under another will or trust agreement. Release or limitation of 
these powers under § 1000(c) of the Internal Revenue Code and the incident 
provisions of § 452 of the Revenue Act of 1942 may result in tax savings, ** 
but such release or limitation may make it impossible for the testator there- 
after to make testamentary gifts which he desires. 

Persons owning reversionary interests have sometimes been advised by 
lawyers to give them away during their lifetimes to institutions exempted 
under § 1004(a)(2) of the Internal Revenue Code, in order to escape the 
hazard of the inclusion of the property in the determination of estate taxes 


” « 


*Tt is often helpful to illustrate by a diagram the alternative effects of per stirpes 
and per capita bequests as applied to the particular will. 

* Such as provisions based on Int. Rev. Cope $ § 826(b), 826(c), and 826(d). 

As under Itu. Rev. Srat., c. 120, § 398 (1949). 

*Cf. Int. Rev. Cove § 811(f). Although § 1000(c) concerns gift taxes, it is of 
major significance in the preparation of wills, since the advisability or inadvisability of 
release or limitation of powers is an important question. 
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under the so-called Hallock doctrine. 2° While perhaps such advice is 
justifiable in some situations, it should be given only with the greatest care. 
All the alternative possibilities should be explained to the client, such as the 
chance that such gifts may later be held ineffective as made to defeat taxes, 
and the chance that after making such a gift the client may outlive all the 
intermediate tenants (no matter how remote his interest) and see the institu- 
tions receive the property which he would otherwise have received. 

A like situation arises where a lawyer advises a client to make an ulti- 
mate gift over to an eleemosynary institution in a will, in order to reduce 
taxes. This places the institution in a status adverse to heirs and perhaps 
adverse to other legatees. 

Life is ironical, and circumstances are so apt to change that definitive ac- 
tion taken to save taxes may later be regretted or cause unexpected results. 
Before advising a client to adopt a program solely for the purpose of reduc- 
ing taxes, the conscientious lawyer will review the matter thoroughly with 
him. 

If the will is to omit persons who ordinarily would be included, the 
reasons for the omission and its possible effects should be discussed. This is 
particularly important if the omitted person be a spouse or child. Every 
implication of the omission should be explained to the client. If the lawyer 
thinks so, he should point out that the omission may hazard an attack on 
the will *° or that it may unnecessarily cause sorrow or family dissension. 

Inequality of provisions for persons in a similar status should likewise 
be analyzed for similar reasons. In this connection the financial status of 
beneficiaries and of heirs who are not beneficiaries should be discussed. 

Likewise, if there be any other provisions likely to give offense or work 
hardship, it is the duty of the lawyer to point them out and explain the 
probable and possible effects of their inclusion in the will. The fact that 
such provisions will probably not be known to others until the testator’s 
death makes it all the more important to call the client’s attention to the 
harm that may be done by their inclusion in the will. Examples of pro- 
visions of this sort are criticisms of beneficiaries or of persons excluded from 
the will; *’ forfeitures conditioned on marriage, divorce, contest of the will, 
or other action; conditions restricting residence; conditions respecting re- 
ligious affiliations, education, behavior, names, the use or possession of 
property; spendthrift clauses; attempts to defeat dower; restrictions on 
business activities; offensive provisions for the disposition of the testator’s 


* Int. Rev. Cove, § 811(c). Estate of Spiegel v. Comm’r., 335 U.S. 701, 69 Sup. Ct. 
301 (1949); Comm’r. v. Estate of Church, 335 U.S. 632, 69 Sup. Cr. 322 (1949); Helver- 
ing v. Hallock, 309 U. S. 106, 60 Sup. Ct. 414 (1940); I Paut, Fepera, Estate anp Girt 
Taxation 361-394, § § 7.23-7.32 (1942). 

* Dickerhoof v. Wood, 267 Ill. 50, 107 N. E. 817 (1915); Pooler v. Cristman, 145 
Ill. 405, 34 N. E. 57 (1893). 
* See examples in Note 17, supra. 
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- body; and provisions requiring the executor or trustee under the will to em- 


ploy a specified lawyer. Sometimes the devise of joint interests causes ill 
feeling and controversy. Provisions for the selection by beneficiaries of 
items of personal property should be discussed and formulated to avoid 
offense. 

Since it is of paramount importance that both the lawyer and the client 
have complete and accurate information regarding the property to be dis- 
posed of by the will, the lawyer owes a duty to the client to discuss all 
pertinent facts. The client may not realize the significance of the various 
types of ownership requiring consideration, such as tenancies in common, 
joint tenancies, life estates, possibilities of reverter, contingent interests, 
leaseholds, interests under contracts of sale or purchase, and installment ob- 
ligations. It is the lawyer’s duty, by questioning him or by other inquiry, 
to ascertain the pertinent facts. 

The following, if involved in the will, should be carefully discussed 
to the point necessary to convince the lawyer that the client understands 
them: rule against perpetuities, powers of appointment created or exercised 
by the will, such powers possessed by the testator and not exercised by the 
will, provisions of existing trust agreements, property which the testator 
has inherited or may inherit, common disaster clauses, and the status of 
adopted children. 

If the client possesses any power of appointment the lawyer should 
examine with care the document creating it, and discuss with the client the 
question whether it should be exercised, left unexercised, or released in 
whole or in part. 

An important subject in this respect is life insurance. Few persons fully 
understand the legal aspects of the settlement provisions of their policies, 
and the precise wording of the provisions may be of the utmost significance. 
The lawyer should examine the policies. This is especially true if the will is 
intended to take advantage of the so-called marital deduction provisions of 
the Internal Revenue Code. *8 


The significance of payment of premiums on life insurance should be 
analyzed and discussed. 

The lawyer should inquire about loans against insurance policies or an- 
nuity contracts, since such loans if in effect at the time of the death may 
drastically disturb the intended provisions. For instance, a usual provision 
of a will, since the enactment of the Revenue Act of 1948, constitutes a trust 
for a surviving spouse by a bequest of one-half of the adjusted gross estate 
less the aggregate amount of marital deductions, if any, allowed because of 
other interests in property passing to the spouse otherwise than by the will. 
This exclusion does not embrace insurance proceeds under many settle- 


*Int. Rev. Cope, § 812(e). 
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ment provisions because no marital deduction is allowable in reference to 
them. Thus more than one-half of the adjusted gross estate might pass to 
the wife. If this is intended, loans in effect at the time of death against the 
proceeds not included in determining the marital deduction, may defeat the 
intention. If it is not intended, the will should be worded accordingly. 

Another important possible effect of such loans is to cause disputes 
among beneficiaries as to alternative methods of liquidating the loans— 
whether out of the proceeds of the policies or out of other assets of the 
estate. Such controversies can be avoided by a careful analysis of the 
testator’s wishes and the expression of his desires or directions in the will. 

Under many circumstances it may be to the advantage of a beneficiary 
under a policy to receive the proceeds under an option in the policy rather 
than in cash. *® If, therefore, the same person is a beneficiary of the general 
estate, it may be wise to arrange for the payment of the loan by the execu- 
tor, or to make it possible for the beneficiary to have funds from which to 
pay it. Furthermore, it is possible to liquidate such loans from funds other 
than proceeds of the policy in some cases and not in others. If the lawyer 
thinks it wise to do so, he should advise the testator to leave with his will a 
letter or memorandum to the beneficiary of the policy, explaining the rights 
under the policy and expressing the testator’s views and recommendations. 
Few laymen understand this subject, but the lawyer, if competent, will un- 
derstand it. It is the lawyer’s duty to raise and discuss such points. 

Incident to such a discussion of life insurance and annuities, the lawyer 
should comment upon the present inflationary trends and their pertinence to 
settlement provisions in the contracts and the gifts and administrative pro- 
visions of the will. If it appears that the client is confused on this subject 
it may be the lawyer’s duty to urge him to seek advice from someone more 
qualified to make recommendations respecting the business aspects of the 
client’s program. For example, a very important question just now is 
whether or not the proceeds of life insurance should be made payable out- 
right or under some settlement option. 

The status of any beneficiary under the will who is, or is likely to be, 
incompetent in any respect should be discussed fully. The lawyer should 
not forget that incompetency may include not only minors and insane per- 
sons but aliens and married women. Furthermore, in the absence of tech- 
nical incompetency, mental ill health, the use of drugs, or intemperance may 
require particular provisions in a will, and the reasons for and effect of such 
provisions should be made clear to the testator. 


* This is especially true of policies issued years ago, which often contain options 
(such as those for annuities) on terms more favorable than now obtainable. Further- 
more, under the present law payments of the proceeds under certain options are not 
taxable income under the Internal Revenue Code. Int. Rev. Cope, § 22(b) (1). 
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Quite similar are the customary spendthrift provisions. These are 
often misunderstood by laymen, and should be discussed, particularly if in- 
cluded in the will with reference to a specified beneficiary. 

The financial status of beneficiaries and heirs who are not beneficiaries 
should be discussed. 

If the client contemplates unusual charitable gifts such as those in 
memory of specified persons or directed to the accomplishment of particular 
purposes, the lawyer should by thorough interrogation develop the details of 
the client’s wishes and ideas, and fit them into the will in such a way as to 
avoid the confusion between charitable bequests and charitable trusts, which 
has caused so much litigation. Care in draftsmanship of such provisions 
may well sustain a bequest as a charitable trust which would fail as a chari- 
table bequest. *° 


Eleemosynary institutions sometimes circulate among lawyers forms 
and information respecting bequests to them, in the hope that lawyers will 
influence their clients to make such gifts. If a client asks for suggestions re- 
garding charitable gifts there can be no objection to responding to the 
request. But no lawyer should volunteer such comments. 


Some temptation is presented where a testator proposes to dispose of a 
large estate without any charitable gifts. One may wonder about his reasons, 
but should not offer suggestions, or infer that the testator is ungenerous. He 
may be influenced by personal philosophies, by the fact that he has made 
such gifts in his lifetime, or by other considerations. In any event this is not 
a matter on which the lawyer should offer comment. 

If married, the client should be told of the spouse’s various rights and 
the limitations, if any, on gifts to the spouse. The right of renunciation and 
the effects of its exercise should be fully discussed, as should the widow’s 
award. The rights of children by a previous marriage should be explained if 
pertinent. The effect of the birth of a child should be explained. If un- 
married, he should be told of the effects upon the will of a later marriage. 

The importance of such interviews with the client cannot be over- 
stated. By them, if properly conducted, the lawyer cannot only be of great 
aid to the client but better prepare himself for the task of drafting the will. 


COMMENTS RESPECTING COMPETENCE 
Competence implies adequate mentality and education; familiarity with 
the pertinent statutes, decisions, regulations, and rulings; aptitude for drafts- 
manship; accuracy of thought and expression; and great care. 
In considering his competence a lawyer should be frank and objective 
with himself. Many a first rate lawyer for temperamental or other reasons 


* Bible Institute Colportage Assn. v. St. Joseph B. & T. Co., 118 Ind. App. 592, 
75 N. E.2d 666 (1947). 
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may not be well adapted to the meticulous precision required in the expres- 
sion of some important provisions of wills. It is difficult to live simultane- 
ously in several mental dimensions. A lawyer who is constantly trying jury 
cases, where precision is not important and perhaps harmful, may find it 
difficult to adjust his attitudes to the writing of a complicated instrument, 
just as one whose work is chiefly the preparing of contracts or wills often 
is not well adjusted to court work. Each type of work is as well regarded as 
the other, and it is not self-depreciation to recognize that one is more com- 
petent in one area than in the other. 


An important criterion of competence is enjoyment, since one is not 
likely to be expert in work one does not enjoy. 


IMPORTANCE OF FORESTALLING LITIGATION AND 
PREPARING FOR POSSIBLE LITIGATION 


A lawyer who prepares a will owes a moral obligation not only to sup- 
port its validity against attack but also to minimize the hazard of attack and 
recourse to judicial construction. This he can do very effectively in the 
course of preparing the will. While drafting it he should have this point 
constantly in mind. He should try to avoid ambiguity and to foresee 
factual issues likely to arise. Since surrounding circumstances are pertinent 
to the interpretation of ambiguous provisions, he should make himself fa- 
miliar with these circumstances, and keep notes of any which appear to him 
particularly pertinent to the reasons for provisions in the will which seem 
likely to require explanation. He should be familiar with the principles of 
construction, including presumptions such as that in favor of vesting and 
against defeasibility. 

Under some circumstances it is well to ask the testator whether he has 
told other persons of a contemplated provision, and, if so, whom; and make 
a note of the pertinent facts. 


If a will is attacked or submitted to a court for construction the com- 
petence of the draftsman is of major significance. If the will appears to be 
drawn carelessly, or by a person ignorant of the relevant law, it is much 
more vulnerable to attack or to hostile attempts to construe it, and is likely 
to be more liberally construed than if it is obviously well prepared by a 
skillful draftsman. 

If a will is attacked in court this mere fact may be an indictment of the 
draftsman, whether or not the attack succeeds, and the same may be said 
of litigation to construe it. 

Comparatively few wills are refused probate because invalid in form 
or execution, but the lawyer should be certain to avoid this hazard by care- 
ful adherence to the requirements of form and personal supervision of the 
execution. Most of the attacks on wills are based on the issues of the testa- 
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tor’s competency, fraud, duress, undue influence, or mistakes in draftsman- 
ship, particularly the use of ambiguous language. 


The mistakes in draftsmanship alone are pertinent here. How impor- 
tant a source of litigation they are is well known. Most, if not all, of them 
could have been avoided, especially those which involve construction. 

It is not within the scope of this article to discuss in detail the prepara- 
tion of a will, but to illustrate how easily a lawyer can fail to fulfill his duty 
to produce an effective will, a few examples will be given. 

Ambiguities on the following points are inexcusable, but frequent: 
whether or not the will is intended to revoke a revocable living trust pre- 
viously constituted by the testator; ** whether or not gifts to a spouse are in 
lieu of dower; whether or not the will executes a power of appointment; ** 
whether or not certain receipts are to be treated as income or principal; *° 
whether or not land is devised in kind or an equitable conversion is intended. 
So also are confusion of the functions of executor and trustee; inadequate 
or uncertain powers of executor or trustee; uncertainty whether or not any 
debts are forgiven, whether or not any moneys previously paid to bene- 
ficiaries are to be considered advancements, whether or not a devise of real 
estate is subject to encumbrances; confusion in the description of classes; 
confusion between “children,” “grandchildren,” “issue,” “descendants”; con- 
fusion regarding the status of adopted children; confusion in the use of 
“and” and “or”; ambiguity in charitable bequests, particularly between 
charitable gifts and charitable trusts; inaccuracy respecting names; bequests 
to unincorporated associations; incorporation of other documents by refer- 
ence; ineffective bequests to trustees under pre-existing trusts, especially 
those constituted by the testator and amendable or revocable by him; pro- 
visions likely to cause application of the Rule in Shelley’s Case; language 
which may violate the rule against perpetuities or provide for illegal ac- 
cumulations, and failure to provide for disposition of all the income during 
the continuance of a trust, especially where the trust may continue beyond 
the lives of specified beneficiaries. Uncertainty whether or not legacies 
lapse is a common fault even in very simple wills. So, also, is failure to be- 
queath automobiles specifically. This often causes difficulty in clearing 
title to the cars. Where minors or other incompetents are involved a pro- 
vision for testamentary guardianship may prevent bitter family disputes and 
litigation, especially where small children are left as orphans. In the absence 


"The usual wording, revoking “all wills, codicils, and other testamentary dis- 
positions” should be scrutinized with this point in mind, as it is often ambiguous, par- 
ticularly when the living trust is to terminate at the testator’s death. With respect to 
mistakes in draftmanship in general see Sargent, Sins of Oversight in Wills and Trusts, 
30 B. U. L. R. 301 (1950). 

“Especially by the residuary dispositions. 

“For example, stock dividends. The Illinois Principal and Income Act may 
clarify this question in some situations and confuse it in others. Int. Rev. Srat., c. 30, 
§ § 159 ff. (1949). 
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of such a provision there is likely to be controversy over the custody of the 
children, with incident harmful effects upon the children and upon the 
family. In describing the duties of a trustee the lawyer should consider 
whether or not to authorize the trustee specifically to maintain reserves for 
wear and tear and depreciation of improvements on real estate. 


Perhaps the most inexcusable error is to make specific bequests of defi- 
nite amounts to legatees of minor significance (sometimes charitable be- 
quests) and then leave the residuary estate to the testator’s spouse or children, 
or others for whom he most wants to provide. Many such wills pass little or 
nothing by the residuary clause, either because the value of the property was 
over-estimated when the will was drawn or because it has decreased before 
the testator’s death. Every specific legacy should be coupled with a limiting 
fraction (for instance, “$1,000 or five percent of my net distributable estate, 
whichever be less’), or there should be a definite provision for such reduc- 
tions or priorities as the testator may desire. To overlook this is a violation 
of the duty to be competent. 


A costly error which is frequently committed and can be due only to 
carelessness is to create unnecessary trusts. A typical example is the situa- 
tion where a father desires to trustee property for a son until he attains a 
specified age, the property to be then distributed outright to him. If the 
will merely bequeaths the property in trust upon these conditions, there will 
be needless expense if at the time of the testator’s death the son has already 
attained that age. The will should make an outright gift to the son if he 
survives and has attained that age at the time of the father’s death, and should 
create the trust only if the son survives at a younger age. Similarly, if a 
testator would leave his property outright to his widow if no issue survive 
him, it is careless to leave the property in trust whether or not any issue 
survive. 

In general, the language should be as simple as possible. Words should 
be used in their ordinary sense, and no word used in more than one sense. 


SUPERVISION OF THE EXECUTION OF THE WILL 


The responsibility of preparing a will includes responsibility for its 
proper execution. Only if absolutely necessary should a lawyer release a 
completed will to be executed out of his presence. This is particularly true 
if there be any suspicion of influence upon the testator from others. If a 
lawyer must release a will before execution, he should if possible send it by 
an associate who will supervise its execution. If this is not feasible he should 
give detailed and meticulous directions in writing as to how it should be 
executed. These instructions should describe competent witnesses and em- 
phasize the importance of choosing witnesses wisely—for instance, avoid the 
use of elderly people or persons of temporary abode, such as servants. 
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Wherever possible the lawyer who draws a will should personally 
supervise its execution. This is the critical time to reconsider the testator’s 
testamentary capacity, and the possibility of undue influence or fraud. 
Domicile should also be reconsidered. If foreign real estate is devised the 
requirements of its situs should be checked, especially the number of wit- 
nesses necessary. The capacity of the testator to see and hear should be 
considered. Proper witnesses should be chosen. 


It is well for the attorney who drew the will to act as one of the sub- 
scribing witnesses, if he be otherwise competent. This will clarify his 
right, in event the will is contested or judicially construed, to testify fully 
respecting relevant conversations between himself and the testator. In some 
states by statute and in others by judicial decision, he may not be able to 
testify to such conversations if not one of the subscribing witnesses. ** On 
the other hand, where the lawyer has subscribed to the will as an attesting 
witness at the client’s request, it has been held that he may testify to such 
conversations. This conclusion is reached on two grounds: that by asking 
the lawyer to subscribe the will as a witness the client waives the privilege 
and authorizes (if not impliedly directs) the lawyer to support the will 
against contest by testifying to all pertinent facts including such conversa- 
tions; and that by making the lawyer a subscribing witness the client has 
given him a different status (that of witness) and made him as competent 
as the other subscribing witnesses. *° 


Furthermore, by acting as a subscribing witness the lawyer overtly 
vouches for the integrity of the execution of the will. 


His responsibility for the execution of the will extends to its physical 
condition at the time of execution. If there is more than one page, they 
should be stapled and bound before execution, and the signature of the 
testator should be on the same page with some portion of the will. ** There 
should be no erasures, blanks, or alterations. 


The lawyer should follow meticulously the ceremony of having the 
testator state that it is his will and request the witnesses to act in that capac- 
ity. It is well to dramatize this occasion if possible by some incident or re- 
mark which the witnesses are likely to recall. They should be asked to 
enter the fact of the execution of the will before them in a diary, and the 
lawyer should make a similar entry. Two conformed copies of the will 


“Estate of Dominici, 151 Cal. 181, 90 Pac. 448 (1907); Im re Carter’s Will, 122 
Misc. 493, 204 N. Y. Supp. 393 (Surr. Crt. 1924). On this general subject see Note, 64 
A. L. R. 184 (1929). 

* Will of Cramer, 183 Wis. 525, 198 N. W. 386 (1924); McMaster v. Scriven, 85 
Wis. 162, 55 N. W. 149 (1893). 

“The late Albert S. Osborn, eminent expert on forgery, suggested that the last 
few lines of a will should be written by the testator in longhand, since it is more difficult 
to forge such a text than to forge a signature. Osborn, Signing of Wills and Other 
Documents, 7 A. B. A. J. 20 (1921). 
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should be made, showing the name and addresses of the witnesses, one to 
be given the testator and the other to be kept in the lawyer's file. 

The lawyer should instruct the client respecting custody of the new 
will, ** and caution him against making changes on it or mutilating it. 


MISCELLANEOUS 


The lawyer owes a duty to work promptly in the preparation of a will, 
having in mind the hazard of sudden death. Once the client’s plan of testa- 
mentary disposition has been formulated the will shsuld be prepared and 
executed as soon as possible. If it appears likely that the plan cannot be 
completed for some time, it is often wise to prepare a will to be executed 
pending the client’s final decision on his full program. If there be occasion 
to use the marital deduction, this is particularly important. A will executed 
before the enactment of the Revenue Act of 1948 and still in effect should 
be promptly superseded by a new will or changed by codicil to make the 
appropriate dispositions, pending the preparation of a definitive will. The 
lawyer should point this out to his client. 


The careless use of printed forms or of provisions taken from form 
books is a violation of the duty of competence. On the other hand, having 
once carefully phrased provisions for a will the lawyer can increase his 
efficiency in draftsmanship by keeping a file or note book of such drafts for 
use in drawing other wills. By this process he can constantly improve his 
technique as experience develops the evolution of such provisions. 


If the will be a joint or reciprocal one or be conditional, or is likely to 
be so construed, the lawyer should explain the effects to the testator. Often 
clients are misinformed regarding such wills. 


Uncertainty respecting the testator’s domicile sometimes causes trouble 
after his death. Venue may be confused and taxes may be increased. This 
is especially true where the testator owns two homes in different states. If 
there is any possibility of such uncertainty, the lawyer should call it to his 
client’s attention in order that it may be clarified. ** If the will involves 
trusts of property in other states or large holdings of stock in foreign corp- 


* If the will is executed in more than one counterpart, it is the duty of the lawyer 
to explain to the client that the will may be considered revoked unless all counterparts 
are produced for probate. See Thomas, Mechanics of Drafting a Will, p. 325 at 
340, supra. 

* Texas v. Florida, 306 U. S. 398, 59 Sup. Cr. 563, 580 (1939); Im re Dorrance’s 
Estate, 309 Pa. 151, 163 Atl. 303, cert. denied, 287 U. S. 660, 53 Sup. Cr. 506, 288 U. S. 
617, 53 Sup. Cr. 506 (1932); Dorrance v. Thayer-Martin, 116 N. J. L. 362, 184 Atl. 743 
(1936), cert. denied, 298 U. S. 678 (1935). 

Mr. Dorrance’s will was unusually precise, even bequeathing the gasoline in the 
tanks of his automobiles. But the importance of definiteness of domicile was over- 
looked. As a result both New Jersey and Pennsylvania collected taxes. The error cost 
the estate over $14,000,000 in taxes. Fortune, Nov., 1935, pp. 76, 136. 
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orations, the hazards of multiple taxation should be discussed with the 
client. ** 

Occasionally a testator wishes to include in a will a gift to the lawyer 
who draws it, or to some member of his family. In such event the lawyer, 
if agreeable to the gift, should decline to draw the will and also insist that it 
be drawn without suggestion from him and after a conference between the 
testator and the other counsel at which he is not present. 

Sometimes such a bequest is not intended as a gift. Although it is out- 
right in terms, it is upon a secret trust through agreement between the client 
and the lawyer. In such a case there is all the more reason why the lawyer 
should decline to prepare the will, because attack upon such a bequest would 
threaten the trust. 

Furthermore, occasionally such undisclosed arrangements have sinister 
or illegal purposes in which the lawyer should not permit himself to 
participate. 

If the client suggests that the will direct the executor or trustee to em- 
ploy the lawyer to probate the will, or act as attorney for the trustee, this 
suggestion should be discouraged. Such a provision is very apt to cause ill 
feeling and to subject the lawyer to suspicion of influencing the testator to 
include it in the will. If the testator wants the lawyer to supervise the ad- 
ministration he can name him executor or trustee, or a co-executor or co- 
trustee. 

Should the lawyer submit a draft of the will to the executor or trustee 
named in it? Not without the consent of the testator, of course. If the 
testator so requests, compliance with the request is proper. Indeed, there 
are some circumstances in which the lawyer should ask for permission to so 
submit the draft, for example, where there are unusual provisions which 
might make the executor or trustee unwilling to act, or where the lawyer 
thinks it wise to get the fiduciary’s approval of the administrative provisions. 

In some situations the lawyer should urge the client to confer with the 
fiduciary personally—for instance, where there are family complications 
with which the fiduciary should be familiar. Occasionally, the lawyer 
should suggest that the testator write a letter or memorandum and deliver it 
to the fiduciary, or leave it attached to the will. Such conferences or com- 
munications are often helpful and important, especially where the fiduciary 
is a corporation. It may be wise to advise the client to form an acquaint- 
ance with some officer of the corporate fiduciary who is likely to have the 
matter in charge. 

The lawyer should read over a copy of the will some time after its 
execution, with a fresh mind, and censor it. If practicable he should have a 
partner or associate check it over carefully. 


* State Tax Comm. v. Aldrich, 316 U. S. 174, 62 Sup. Cr. 1008 (1941); Curry v. 
McCanless, 307 U. S. 357, 59 Sup. Cr. 900 (1939). 





440 THE DRAFTING OF WILLS IN ILLINOIS — [Vo . 1950 


From time to time the lawyer should re-study the will in the light of 
current statutes and decisions, and changes in pertinent facts. It is wise to 
do this yearly. 

If the lawyer knows of any important changes in the law or of any 
changes in the factual status of the client or of any beneficiary, such as 
births, deaths, marriages, divorces, inheritance of property by the client, or 
significant changes in his property (including insurance contracts) or 
values—it is not only proper but his duty to call to the client’s attention the 
effect of these factors upon the will, unless he definitely knows that he no 
longer represents the client. 

A change in the status of a charitable beneficiary, such as a merger of 
such a corporate beneficiary, may result in controversy unless the will be 
changed. If any such change is known to the lawyer, it is his duty to bring 
it to the attention of the client. *° 

If a will is to be substantially modified, it should if possible be done by 
a new will rather than by a codicil. If for some reason the change is made 
by codicil, the lawyer should urge the client to execute a new will as soon as 
possible, as this will tend to avoid issues of construction. A codicil should 
never be prepared without a careful examination of the will. It is wise to 
confirm the will in the codicil except as modified by the codicil; and such 
ratification of the will without a review of the will is hazardous. A review 
of the will may disclose advisable changes which would otherwise not only 
be overlooked but be fortified by the ratification in the codicil. This ratifi- 
cation might affect drastically a judicial construction of the will. Such a 
review may also prevent inconsistencies between the will and the codicil 
which might create ambiguities and cause litigation. 

If a will has been revoked, should the lawyer who prepared it retain 
a copy of it? There are two sides to this question. Such copies, if their con- 
tents become known, may cause harm by disclosing changes in the testator’s 
dispositions. On the other hand it sometimes is very important to show that 
at a certain time a certain will was executed. *t Lawyers could well reach 
Opposite answers to this question. 

The lawyer should instruct the client regarding the disposition of a re- 
voked will. If it is to be destroyed, it should be destroyed by the client, 
not by the lawyer. Should it be destroyed or preserved? The same con- 
siderations apply here as are discussed in the preceding paragraph, with the 
added comment that in many states statutes provide that such wills must be 
filed, thus opening their provisions to public scrutiny and perhaps increasing 
the hazard that they may cause offense. 


“See Note 30, supra. 
“Such a copy of a former will may be important evidence on the issues of undue 
influence and capacity. In re Loree’s Estate, 158 Mich. 372, 122 N. W. 623 (1909). 
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The lawyer who prepares a will should give thought to situations which 
may arise upon his client’s death and make to the client any suggestions 
which he thinks will be helpful. For instance if the will creates a power of 
appointment it is often wise to suggest to the client that he leave with his 
will a letter addressed to the donee calling attention to the power and to the 
importance of considering whether or not to exercise it and explaining the 
rights which is creates. *? Often donees of a power overlook it or are 
ignorant of the rights it conveys. Curiously enough sometimes the inclusion 
of a power of appointment is resented by the donee. The attorney who pro- 
bates the will can and should call a power of appointment to the attention of 
the donee and recommend prompt consideration of it. However, this is 
sometimes misunderstood. whereas a letter from the testator to the donee is 
a gracious means of bringing the power to the attention of the beneficiary. 


In conclusion, the subject of charges for preparation of a will deserves 
brief mention. The preparation of a complicated will often requires more 
time than the lawyer feels he can charge for at his normal rate. Some at- 
torneys prepare wills at a nominal charge, having in mind the possibility of 
probating them later. An ethical point is involved in such situations—that 
if the charge be less than customary compensation for the time required the 
lawyer should make certain that this fact does not lessen the quality of 
his work. 


“ Suppose a grandfather’s will grants to a granddaughter a power to appoint to her 
husband and descendants, and provides that in default of exercise of the power the 
property shall go to her descendants. If cognizant of the right conveyed by this power 
she might wish to provide for the spouse. If ignorant of it, or careless, she might die 
(perhaps soon after her grandfather’s death) without exercising the power, thereby 
making no provision for her husband. It is thus extremely important that donees of 
powers be informed of them promptly, and advised to seek advice respecting them. 
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. Notes 


THE APPLICABILITY OF LABOR AND 
EMPLOYMENT STATUTES TO 
INDUSTRIAL HOMEWORK IN ILLINOIS 


Industrial home work, often referred to as “sweatshop labor,” has re- 
cently been the subject of frequent legislation, not only of the state, but also 
of the Federal government. In addition to the laws regulating and even 
prohibiting homework specifically, there are other statutes applying to labor 
and employment generally, which include in their coverage home manufac- 
ture. This note is a discussion of the laws relating to homeworkers in 
Illinois. 

Homeworkers are given materials and instructions by the manufacturer 
which are taken to their home. There the individual, or often the whole 
family, does the work required, and the finished product is returned to the 
factory. The workers are compensated on a piecework basis and may sign a 
contract of employment. The tools and equipment used in the processing 
are usually furnished by the worker who ordinarily may hire or obtain any 
help or assistance he needs. The worker can be discharged at any time he 
has completed a job, but usually is given more materials each time he has 
turned in some completed work. The manufacturer is interested only in 
the final product and while instructions are given on how the article is to be 
processed to most efficiently accomplish the desired standards of workman- 
ship, no supervision of the actual processing is used. * 

The majority of homeworkers are housewives who wish to supplement 
the family income and who are unable to leave their homes to work else- 
where. While this arrangement may seem desirable, the fact is that home 
manufacture, “has usually proven a menace to health, to wage standards, 
and to the existing labor laws. Congestion, unsanitary quarters, lack of re- 
striction on child labor, absolutely unregulated hours, and miserable pay 
combine to create a condition which endangers the lives not only of the 
workers, but of the purchasers of their product. Often tenement dwellers 
have been found at work on garments and articles of food while suffering 
from contagious diseases.” *. The wages paid are extremely low. In a recent 


1This is the normal situation as taken from the facts of the cases under 
consideration. 

?ComMMONS AND ANDREWS, PRINCIPLES OF LaBor LEGISLATION; See also Manufac- 
turing in Tenements, |. Seconp Report oF THE New York State Factory INVESTIGATING 
Commission, 90-123; II. Afen’s Ready Made Clothing, Report on ConpiTions of WoMEN 
AND CHitp Wace-EaRNERS IN THE UNitTeEp Srates. 
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case the court stated, “a survey conducted by the Economics Branch of the 
Wage and Hour Division showed that even in the eighteen months boom 
period between January, 1941, and July, 1942, more than 60 per cent of the 
homeworkers were paid less than 37% cents an hour, in violation of the 
wage order then applicable. Approximately a third of the homeworkers 
received less than 25 cents an hour; one-sixth less than 20 cents and in some 
instances—1.8 per cent of the total—the employers did not pay even 10 
cents an hour for the work.” * 


The Illinois legislature has twice regulated industrial homework. The 
first Act, * passed in 1873, applied only to the manufacturer of articles of 
clothing, feathers and artificial flowers and provided for the condemnation 
and destruction of any of such goods manufactured in a home workshop 
which was in an unhealthful condition. ° 


This legislation remained in effect until repealed in 1937 by the present 
Industrial Home Work Act.° In Illinois today all homework is covered 
by the statute.’ The Act divides the articles manufactured in a home work- 
shop into two groups. The processing of one group is prohibited alto- 
gether; that in the other group regulated. The prohibition extends to the 
processing of food, drink, drugs, poisons, fireworks, and explosives, or the 
processing and preparation of medical and surgical bandages and dressings, 
sanitary napkins, cotton batting, toys, dolls, and tobacco.* All other types 
of homework are regulated by licensing both the worker and the employer. 
The employer must secure a permit and, in addition, pay a fee for its issu- 
ance. The worker’s licence is free of charge but issued only if the work- 
room complies with the standards set forth in the Act in regard to air and 
floor space, ventilation, heating, etc.® While this Act provides some of the 
needed rules for regulation, the difficulty of enforcement inherent in all 
labor legislation applicable to homeworkers undoubtedly curtails its 
effectiveness. *° 


* Giuseppi v. Walling, 144 F.2d 608, 610 (1944). 

* Ill. Laws 1893, 99; Inn. Rev. Srat., c. 48, § § 40-42 (1935). 

* Section § and the first clause of § 10 of this Act were unconstitutional. Section 5 
provided for an 8-hour day and 48-hour week for women. Section 10 appropriated 
sums for salaries and expenses of factory inspectors. The remainder of the Act, which 
applied to homeworkers, was held to be separable and not invalidated by the decision. 
Ritchie v. People, 155 Ill. 98, 40 N. E. 454 (1895). 

*Tll. Laws 1937, 552; Inu. Rev. Srat., c. 48, § § 251-260 (1947). 

*“The — ‘industrial home work’ means the processing in a home or any part 
of a home of any article or articles, the material for which has been furnished by an em- 
ployer, except any article or articles which are being processed solely for the consump- 
tion, wearing, or use of persons residing in the home where the work is performed.” 

*Home Work Act § 2; Ixy. Rev. Srart., c. 48, § 251 (1947). 

*Home Work Act § 4; Ixy. Rev. Srat., c. 48, § 254 (1947). 

* Supra notes 2 and 3 for the problems involved in the enforcement of legislation 
applying to homeworkers. 
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Federal regulation has taken the form of Wage Orders of the Wage and 
Hour Division of the Department of Labor. In 1943 the Wage and Hour 
Administrator prohibited all homework in the embroideries industry * with 
limited exceptions. '* The order was not based on any undesirability of the 
homework in itself but was issued under the authority of Section 208 (f) of 
the Fair Labor Standards Act which says the administrator’s wage orders, 
“shall contain such terms and conditions as the administrator finds necessary 
to carry out the purposes of such orders, to prevent the circumvention or 
evasion thereof and to safeguard the minimum wage rates established 
therein. '* The administrator had found through investigations and experi- 
ence that “homework results in wholesale violation of minimum wage and 
record requirements and furnished a ready means for circumventing and 
evading the minimum wage order.” ** Since in this industry 35 per cent 
of the employees did their work in home shops, ** the administrator found 
the minimum wage for the whole industry could not be maintained because 
those who worked in the factory could not compete with the low wages 
paid to the homeworkers. The United States Supreme Court upheld the 
validity of this order ** and pointed out the administrator had found that 
the work done at home has in comparable industries, and could in the present 
case of the embroideries industry, be transferred to the factory without any 
serious loss or disadvantage to either the employees or the employers. *” 


Identical prohibitions of homework are also made in the Wage Orders 
for the women’s apparel industry, the jewel manufacturing industry, the 
knitted outerwear industry, the gloves and mittens industry, the button and 
buckle industry, and the handkerchief industry.** While these regulations 
have not been contested in the courts, it is unquestionable that they also 
would be upheld if the administrator's findings show they are necessary to 
maintain the minimum wage for the industry affected. 


* 29 Cope Fep. Rees. § 633 (Supp. 1943). 

* Ibid. “. . . except by such persons as have obtained special homework certificates 
issued pursuant to on regulations of the Wage and Hour Division, authorizing 
industrial homework by a worker who (1) (a) is unable to adjust to factory work be- 
cause of age or physical or mental disability; or (b) is unable to leave home because 
his presence is required to care for an invalid in the home; and (2) (a) was engaged 
in industrial homework in the industry, as defined, — to November 2, 1942, (except 
that if this requirement shall result in unusual hardship to the individual homeworker 
it shall not be applied); or (b) is at any time e in such industrial home work 
under the supervision of a State Vocational Rehabilitation Agency or of a Sheltered 
Shop, as defined in Sec. 525.1, Part 525, Chapt. V., Title 29, Code of Federal 
Regulations.” 

* 52 Srat. 1060 (1938); 29 U. S.C. A. § 208 (f) (1947). 

“ See Gemsco v. Walling, 324 U. S. 255, 65 Sup. Ct. 605 (1945). 

* Ibid. 

* Ibid. 

" bid. 

* 29 Cove Fep. Rec. § § 605, 607, 617, 621, 625, 628 respectively (Cum. Supp. 1943). 
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Pursuant to his powers to maintain a minimum wage, the Administra- 
tor of the Wage and Hour Division has also ordered that employers of all 
homeworkers, not within the prohibition of the Wage Orders, keep special 
records. '® An individual book for each homeworker is required and in it is 
to be kept detailed information as to the work done, the amount paid, and 
the length of time spent thereon. The courts have not hesitated to enforce 
these provisions even to the extent of enjoining the use of homework unless 
the records are kept. *° 


Whether or not homeworkers are covered by other statutes, which 
apply to labor and employment generally, depends on their status as inde- 
pendent contractors or employers. By and large they have been held em- 
ployees within the meaning and force of the statutory language used in the 
particular Acts. The following discussion concerns their status under the 
Unemployment Compensation and Workmen’s Compensation Acts of 
Illinois, and the Fair Labor Standards and Social Security Acts in the federal 
field. 


UNEMPLOYMENT COMPENSATION ACT 


The Unemployment Compensation Act in Illinois provides “subject to 
the other provisions of this subsection, employment means any service . . . 
performed by an individual for an employing unit.” ** This definition of 
employment differs from the common law concept of the relation of 
master and servant. ** Since the legislature has defined the individuals who 
are to be employees under the act, the common law rules regarding inde- 
pendent contractor cannot apply.** Therefore, unless a person comes 
within the exceptions in the Act, he must be considered an employee of any- 
one for whom he performs services. ** The only exceptions applicable to 
homeworkers are those contained in Section 2 (f) (5) of the Act where it 
is provided: 

“Service performed by an individual for an employing unit . . . shall be 
deemed to be employment subject to this Act unless and until it is 
proven in any proceeding where such issue is involved that—(a) Such 
individual has been and will continue to be free from control or direc- 
tion over the performance of such services both under his contract of 


*29 Cope Fen. Rec. § 516. 

* Walling v. Cimi Embroidery and Novelty Co., 63 F. Supp. 601 (1945); Walling 
v. Wolff, 63 F. Supp. 605 (1945); Walling v. Freidlin, 66 F. Supp. 710 (1946). 

* Tut. Rev. Srat., c. 48, § 218 (f) (1) (1947). 

* Van Ogden v. Murphy, 390 Ill. 133, 60 N. E.2d 877 (1945); Crouch v. Murphy, 
390 ll. 112, 60 N. E.2d 879 (1945); Murphy v. Daumit, 387 Ill. 406, 56 N. E.2d 800 
(1944); Ozark Minerals Co. v. Murphy, 384 Ill. 94, 51 N. E.2d 197 (1943); Rozran v. 
Durkin, 381 Ill. 97, 45 N. E.2d 180 (1942); A. Miller, Inc. v. Murphy, 279 Ill. 524, 42 
N. E.2d 78 (1942). 

* Ibid. 

* Smith v. Murphy, 384 Ill. 34, 50 N. E.2d 144 (1943). 
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service and in fact; and (b) Such service is either outside the usual 
course of the business for which such service is performed or that such 
service is performed outside of all the places of business of the enterprise 
for which such service is performed; and, (c) Such individual is en- 
gaged in an independently established trade, occupation, profession, or 
business.” 2° 


It is not enough that a person fall within any one of the three cate- 
gories mentioned. To except a person from the provision of the Act all 
three conditions must concur. ”* It is clear that any person filling the re- 
quirements of this section would be an independent contractor by the com- 
mon law concept of master and servant, but the kind of contractor described 
here requires more of an independence, more of a severance from the 
master’s business than was required at common law. ** So again it is seen 
that the common law concept does not apply in determining the worker’s 
status under this Act. 


Homeworkers will not come within this exception. The services per- 
formed by them are outside the places of business of the employer as re- 
quired by subsection (b), but the other two conditions are not met. 
Homeworkers are usually not engaged in any business activity at the time 
they start working for the manufacturer involved. They apply for the 
work as one does for any job in a factory, through newspaper advertise- 
ments or upon advice from friends. They do not do work for the general 
public, and seldom do they work for anyone but one individual or corpora- 
tion. Their aim is to satisfy the one manufacturer, not only for one job 
but for all the work they do. Under such circumstances a person could not 
be said to be in an independently established business as required by sub- 
section (c).** Furthermore, the performance of the homeworker’s services 
is not free from direction or control. The Illinois court has said, in holding 
a vacuum cleaner salesman to be covered by this Act, that Section 2 (f) (5) 
(A) “contemplates that there be no right to control by the appellant over 
the salesman in order to make them independent contractors. We are here 
concerned with general control and it is not satisfactory that details exist 
where the individual is free to exercise his own judgment.” ?° Homeworkers 
are given specific instructions about the work to be done and the time within 
which it is to be done. The employer can refuse to give the worker ad- 
ditional materials at any time the work is not completed as he wishes. In 
most cases the nature of the work is such that as much control and direction 


* Tu. Rev. Srat., c. 48, § 218 (f) (5) (1947). 

*Zelney v. Murphy, 387 Ill. 492, 56 N. E.2d 854 (1944); Toplis and Harding v. 
Murphy, 384 Ill. 463, 51 N. E.2d 505 (1943); Smith v. Murphy, supra note 24; A. Miller, 
Inc. v. Murphy, supra note 22. 

See N. Y. Life Ins. Co. v. Murphy, 388 Ill. 316, 322, 58 N. E.2d 182, 185 (1944). 

** See Concrete Materials Corp. v. Gordon, 395 Ill. 203, 69 N. E.2d 841 (1946). 

* Murphy v. Daumit, supra note 22. 
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is exercised as if the work had been performed on the manufacturer's 
premises. Thus it is clear that there is a right to control the performance 
of the homeworker’s services within the interpretation put on Section 
2 (f) (5) (A) of the Unemployment Compensation Act. *° 

In two recent cases the Illinois court has made it clear that homeworkers 
are employees within the definition of the Unemployment Compensation 
Act. In Peasley v. Murphy, * the homeworker certificate required by law 
had been obtained and it was held that for all practical purposes this ad- 
mitted the existence of an employer-employee relationship. The court said: 
“The definition of employment is sufficiently pervasive to include all work- 
ers to whose security unemployment is a threat. Numerous exceptions (to 
the statutory definition of employee) are made, but industrial homeworkers 
are not exempted. . . . To remove all doubt the legislature did specifically 
provide, by the Industrial Home Work Act, that persons performing work, 
as in the present case, are to be known as industrial homeworkers and that 
the person for whom they perform work is their employer.” ** However, 
the court pointed out that the same results would be reached even in the 
absence of the certificate. And in Concrete Materials Corp. v. Gordon * 
where the certificate had not been procured, the court held the homeworker 
to be an employee solely on the basis of the statutory definition. 


WORKMEN’S COMPENSATION ACT 


Turning to the Illinois Workmen’s Compensation Act, an employee is 
defined as “every person in the service of another under any contract of hire, 
express or implied, oral or written. .. .” ** The courts have not held this to 
be a definition of employment. Thus, they must fall back on the common 
law concept of the master and servant relation. ** As a result, the question 
is squarely presented whether homeworkers are employees or independent 
contractors apart from any statutory definition. Applying the rule in the 
Peasley case, ** the acquisition of a homeworker’s certificate would solve the 
problem as an admission that the person was an employee. It would seem 
that this doctrine should also apply in a case where the certificate had not 
been obtained. For to hold that an individual was not entitled to compensa- 
tion because his employer had not obtained a permit would allow that 
employer to benefit from his very actions of violating the law. 


* Supra note 28. 

* 381 Ill. 187, 44 N. E.2d 876 (1942). 

* Ibid. at 192, 44 N. E.2d at 879. 

* Supra note 28. 

“Tuy. Rev. Srat., c. 48, § 142 (1947); Workmen’s Compensation Act § 5. 

*Immaculate Conception Church v. Ind. Comm., 395 Ill. 615, 71 N. E.2d 70 
(1947); Olympic Commissary Co. v. Ind. Comm., 371 Ill. 164, 20 N. E.2d 86 (1939); 
Kjowski v. Times Publishing Corp., 271 Ill. 311, 23 N. E.2d 703 (1939); Kehrer v. Ind. 
Comm., 265 Ill. 368, 6 N. E.2d 635 (1937). 

* Supra note 31. 
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Disregarding the doctrine of the Peasley case, homeworkers may still 
come under the Workmen’s Compensation Act. New York courts have 
consistently held them employees and not independent contractors, basing 
their decisions solely on a common law basis. *7 The general test of an in- 
dependent contractor is whether the employer has a right to control the 
details of the work, or, stated in another way, whether or not the em- 
ployer is interested only in the result of the work.** However, no one 
single rule can be laid down; all the circumstances must be considered and 
each case decided on its own facts. *® While there are no Illinois decisions 
involving homeworkers under the Workmen’s Compensation Act, the Su- 
preme Court has held salesmen to be employees in two recent cases. *° In 
many respects these salesmen were in the same position as homeworkers for 
the purposes of deciding their status as employees. Their work was done 
off the premises of the employer and instructions given to them were only 
general in nature and did not pertain to all the details of their duties. They 
were paid a commission on the sales made and only the result of their work 
interested the employers. In one case the court based its decision on the 
fact that the company sent occasional letters containing instructions and ad- 
vice so as to co-ordinate the sales with the production and policy of the 
company. *' In the other case evidence that the employer thought of the 
salesman as an “employee” was sufficient to bring him within the coverage 
of the Act. ** The Illinois court has also held 2 worker who cut logs for 
a sawmill operator to be an employee where payment was on a piecework 
basis and the work done on premises not belonging to the employer. ** 
Again the employer only cared about the result. But the court thought 
the right to control existed because of the relative simplicity of the work 
which required little supervision. The same is true in connection with 
homeworkers. Absence of control stems from the nature of the work and 
circumstances under which it is done and not from any lack of a right to 
control. Generally the job to be done is either relatively simple or is at the 
other extreme and requires a great amount of skill and ability. ** In either of 
these situations there is little need for supervision and there is as much con- 
trol and direction exercised as if the work had been performed at the factory 


*Liberatore v. Friedman, 224 N. Y. 710, 121 N. E. 876 (1918); Allied Mutuals 
Liability Ins. Co. v. DeJong, 209 App. Div. 505, 205 N. Y. Supp. 165 (1924); Fiocca v. 
Dillon, 175 App. Div. 957, 161 N. Y. Supp. 1125 (1916). 

* Supra note 35. 

* Kehrer v. Ind. Comm., supra note 35; Olympic Commissary Co. v. Ind. Comm., 
supra note 35. 

“ Murelli v. Ind. Comm., 382 Ill. 128, 46 N. E.2d 1007 (1943); Lichalter v. Ind. 
Comm., 383 Ill. 527, 50 N. E.2d 729 (1942). 

“ Lichalter v. Ind. Comm., ibid. 

® Murelli v. Ind. Comm., supra note 40. 

“ Kehrer v. Ind. Comm., supra note 35. 

“ Supra note 1. 
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itself. *° The work is in its nature a series of jobs with a right to discharge 
the worker at any time the preceding job is unsatisfactory. Furthermore, 
instructions are given on what is to be done and how it is to be done. It can 
be seen that as a matter of fact the work may be actually directed and con- 
trolled in the use of the instructions, but even in the absence of actual 
control, the right to control even as to the details, exists where the power 
to discharge the worker can be so readily exercised. When all the circum- 
stances connected with the homeworker’s relationship are interpreted in the 
light of the Illinois decisions, it would seem unquestionable that they are 
employees within the Workmen’s Compensation Act. 


FAIR LABOR STANDARDS ACT 


In the federal field the Fair Labor Standards Act defines employee as 
“any individual employed by an employer” ** and “employ,” as “to suffer 
or permit to work.” ** The first cases construing this clause of the Act held 
the intent of the legislature was not to destroy the common law rules of em- 
ployer and employee. ** They decided the cases strictly on the basis of the 
common law concept of independent contractor. However, this construc- 
tion has now been overruled and an entirely different interpretation is 
used. *® The broad definition in the Act includes as an employee “anyone 
who is allowed to work under circumstances where an obligation to pay will 
be implied.” °° That homeworkers are included is not only evident from 
this definition, but also from the legislative history of the Act. Section 
6 (a) provides, “Every employer shall pay to each of his employees. . . 
wages at the following rates . . . (5) if such employee is a homeworker in 
Puerto Rico or the Virgin Islands, not less than the minimum piece rate 
prescribed by regulation or order.”** The fact that in the very statute 
homeworkers are called employees carries with it the inescapable implication 
that they are included within the statutory definition of employee. Mr. 
Justice Jackson, (then Attorney-General) in testifying before the committee 
considering the bill, stated: “The factory which sends out and makes use 
of people in their homes are not exempted just because they are using 
premises they do not pay rent for.” ** Congressman Fitzgerald indicated 


“ Supra note 1; See also Concrete Materials Corp. v. Gordon, supra note 28. 

“52 Srat. 1060 (1938), 29 U.S. C. A. § 203 (1947). 

" Ibid. 

“Walling v. American Needlecraft, 46 F. Supp. 16 (1942); Walling v. Todd, 52 
F. Supp. 72 (1943). 

“ Walling v. American Needlecrafts, 139 F.2d 60 (1943); Fleming v. Demerritt Co., 
56 F. Supp. 376 (1944); Walling v. Wolff, 63 F. Supp. 605 (1945); Walling v. Twyeffort, 
65 F. Supp. 920 (1946); Walling v. Friedlan, 66 F. Supp. 710 (1946). 

“ Walling v. American Needlecrafts, ibid. 

52 Srat. 1060 (1938), 29 U.S.C. A. § 203 (a) (5) (1947). 

* Joint Hearings Before the Senate Committee on Education and Labor and House 
Committee on Labor on S. 2475 and H. R. 7200, 75th Cong., Ist Sess. 77 (1937). 
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. the intention to cover homework: “The employer in the same line of busi- 
ness who maintains a factory, establishes decent working conditions for his 
workers, pays taxes, and is otherwise an asset to the community is at a great 
competitive disadvantage in competing with those employers whose produc- 
tion is confined to industrial homework.” ** Several amendments were in- 
troduced in the House and rejected in 1939 to permit rural homeworkers to 
be employed at less than the minimum wage. ** Certainly such an amend- 
ment was unnecessary unless the present Act was intended to cover home- 
workers. The House Committee on Labor, which had charge of the Fair 
Labor Standards Act while it was pending in Congress, in its report on one 
of the proposed amendments stated, “The Act at the present time treats 
homeworkers just as any other type of employee.” ** The legislative history 
is compelling evidence of the original intention of Congress to include in- 
dustrial homeworkers within the scope of the Act. Congress has not 
amended the Fair Labor Standards Act to controvert this interpretation of 
its intent and since the case of Walling v. American Needlecrafts Com- 
pany,°* the courts have held, without exception, that homeworkers are 
employees within the definition of the statute. *” 


FEDERAL UNEMPLOYMENT TAX ACT 


At the present time, the status of homeworkers under the Federal Un- 
employment Tax Act is uncertain. Since the Act defines the term employee 
in no definite manner, it had been held, prior to 1944, to have taken over 
the term “as the common law knew it.”** This interpretation was 
strengthened by Treasury Regulation No. 90 which provided: 


“Generally the relationship (that of employer-employee) exists when 
the person for whom services are performed has the right to control and 
direct the individual who performs the services, not only as to the 
results to be accomplished by the work, but also as to the details and 
means by which that result is accomplished; that is, an employee is 
subject to the will and control of the employer not only as to what 
shall be done but how it shall be done. In this connection it is not neces- 
sary that the employer actually direct or control the manner in which 
the services are performed; it is sufficient if he has the right to do so. 
The right to discharge is also an important factor indicating that the 
person possessing that right is an employer. Other factors character- 
istic of an employer are the furnishing of a place to work to the indi- 


*° 81 Cone. Rec. App. 2136 (1937). 

First Norton Bill, H. R. 5435; 2nd Norton Bill, H. R. 6406; Borden Bill, H. R. 
7133; Ranspeck Bill, H. R. 7349. 

* H. R. 622, 10 (April 27, 1939). 

** Supra note 49. 

* Supra note 49. 

* Glenn v. Beard, 141 F.2d 376 (1944); Los Angeles Athletic Club v. U. S., 54 
F. Supp. 702 (1944). 
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vidual who performs the services. In general, if an individual is subject 
to the control or direction of another merely as to the result to be ac- 
complished by the work and not as to the means and methods for 
accomplishing the result, he is an independent contractor, not an 
employee. .. .” 


Under this interpretation, in two cases, homeworkers were called inde- 
pendent contractors and not within the scope of the Act.*® Then the 
Supreme Court of the United States, referring to the rule announced in 
N. L. R. B. v. Hearst Publications Co., © decided in U. S. v. Silk ® that the 
term employee derives its meaning from the context of the statute “which 
must be read in the light of the mischief to be corrected and the end to be 
attained.” °* This interpretation, the court pointed out, did not mean every- 
one who performs services to an industry are employees, but that the prob- 
lem of determining who is an employee and who is an independent con- 
tractor is to be resolved according to the rule laid down in the Hearst case; 
that is, employees include workers who “are such as a matter of economic 
reality.” This was not intended to do away with the common law rules 
for it was stated: “This, of course, does not leave courts free to determine 
the employer-employee relationship without regard to the provisions of the 
Act. The taxpayer must be an ‘employer’ and the man who receives wages 
an ‘employee.’ There is no indication that Congress intended to change 
normal business relationships... Few businesses are so completely integrated 
that they can themselves produce the raw materials, manufacture, and dis- 
tribute the finished product to the ultimate consumer without assistance 
from independent contractors. The Social Security Act was drawn with 
this industrial situation as a part of the surroundings in which it was to be 
enforced. Where a part of an industrial process is in the hands of inde- 
pendent contractors, they are the ones who should pay the social security 
taxes.” *’ This decision was followed by Bartels v. Birmingham * in which 
the court reiterated the doctrine of the SiJk case. Under the rules laid down 
in these decisions, homeworkers were undoubtedly employees, and it was so 
held in a recent court of appeals case involving a tailor who made suits ac- 
cording to directions and measurements supplied by his employer. * 


However, in June of 1948, Congress amended the Social Security 
Act.“ To the definition of the term “employee” were added the words, 


“Kentucky Cottage Industries, Inc. v. Glenn, 39 F. Supp. 642 (1942); Glenn v. 
Beard, ibid. 

@ 322 U.S. 111, 64 Sup. Ct. 851 (1944). 

“Decided with Harrison v. Greyvan Lines, Inc., 331 U. S. 704, 67 Sup. Cr. 
1463 (1947). 

°N. L. R. B. v. Hearst Publications, Inc., supra note 60 at 124, 64 Sup. Cr. at 857. 

“ Supra note 61 at 714, 67 Sup. Cr. at 1468. 

“322 U.S. 126, 67 Sup. Ct. 1547 (1947). 

“Schwing v. United States, Wannamaker v. United States, 165 F.2d 518 (1948). 

“Pub. L. No. 642, 80th Cong., 2nd Sess., (1948). 
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“but such term does not include (1) any individual who, under the usual 
common law rules applicable in determining the employer-employee re- 
lationship has the status of an independent contractor or (2) any individual 
(except an officer of a corporation) who is not an employee under such 
common law rules.” This would seem to overrule the Silk decision. How- 
ever, the report of the House Committee on Finance, ** shows this amend- 
ment was not intended as such. The thing which prompted the amendment 
was a proposed Treasury Regulation which was to take the place of the old 
Regulation 90.°* It would have defined an employee as an “individual in a 
service relationship who is dependent, as a matter of economic reality, upon 
the business to which he renders service, and not upon his own business as 
an independent contractor.” °° This, according to the Committee’s inter- 
pretation, would allow the administrative bodies connected with the Social 
Security Act uncontrolled discretion in determining who may or who may 
not be covered by the statute. The Committee did not regard U. S. v. Silk 
as enunciating a principle as broad as that embodied in the proposed 
Treasury Regulation. The amendment was aimed at this new Treasury 
Regulation, not U. S. v. Silk.*° The Committee’s report stated, “it appears 
that it (the court in U. S. v. Silk) was enunciating the principle that narrow 
and doctrinaire application of technical concepts of tort liability do not 
comport with the purposes of legislation of a remedial character, and that 
no superseding rule of economic reality was intended.... The decisions of 
the Court in the Silk, Greyvan, and Bartels cases, and the tests, the moving 
principles by which the Supreme Court reached those decisions, were the 
usual common law tests and principles realistically applied.” "* Therefore, 
the intent of the amendment was not to override the Silk case, but to 
enact it as a liberal interpretation of the common law rules of independent 
contractor. Under a liberal construction, homeworkers probably would 
be covered. 


However, again looking to the congressional intent as expressed by 
the Committee on Finance it is stated: “Typical of persons which the 
proposed regulation would bring within the coverage of the Act. . . are 
. .. homeworkers . . . and others who occupy themselves full time or part 
time, in a variety of activities, which are sometimes those of an employee 
and sometimes are not. When these services are performed without any 
direction or right of direction over the persons who perform them, and the 
persons who perform them are not in the least accountable for what they do 
as contrasted with the much tighter accountability of wage earners and 


“Sen. Rep. No. 1255, 80th Cong., 2nd Sess. (1948); U. S. C., Cong. Serv. No. 6, 
3298 et seq (1948). 

* U.S. C., Cong. Serv. No. 6, 3305 (1948). 

Ibid at 3308. 

” Supra note 68. 

" [bid at 3312. 








456 LAW FORUM 


salaried workers, then under the existing Treasury Regulation, and quite 
properly so, such persons are recognized as ‘independent contractors,’ or 
self-employed in a class with ‘independent contractors’.” *? This would put 
homeworkers right on the border line between employees and independent 
contractors. Employers desiring to avoid the payment of the social security 
tax on homeworkers can, under this amendment do so. Merely by changing 
the terms in a contract of employment they can shift the circumstances so 
as to make them fall on one side of the borderline or the other. 


J. Martin Law ess. 


" Ibid at 3307. 
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Case Comments 


ADMINISTRATIVE LAW—Application for Certificate of Convenience 
and Necessity as a Limitation on the Scope of the Order. (United 
States) 


Pursuant to the Civil Aeronautics Act of 1938,! the Civil Aeronautics 
Board consolidated forty-five route applications of twenty-five airlines into 
one area proceeding—the area extending from Maryland and Ohio to the 
Gulf Coast and from the Atlantic seaboard to the Mississippi River. After 
hearings it made findings of fact as to what new routes should be established 
and the fitness of certain applicants to best serve these routes. The findings 
were based on evidence concerning the financial condition and experience in 
aviation of the applicants. The Board entered orders authorizing issuance 
of certificates of convenience and necessity for several new routes in the 
area.* One of the applicants, Piedmont Aviation, Inc., was authorized to 
engage in air transportation along some of these routes which were 
markedly different from those specifically detailed in its application. * 
Piedmont’s application requested authority to transport on “the routes de- 
tailed herein, or such modification of such routes as the Board may find 
public necessity and convenience require.” State Airlines, Inc., was also 
an applicant for many of these routes. It was denied authority to act as a 
carrier on any of them. State filed a petition in the Court of Appeals for the 
District of Columbia, asking that court to reverse the order and remand the 
cause to the Board with instructions to grant certificates to it instead of to 
Piedmont. The Court of Appeals reversed the Board’s order on the grounds 
(1) that an indispensable prerequisite for certification—the application of 
Piedmont for the particular routes certified—had not been met; * (2) that 
since Piedmont had not applied for the particular routes certified, State 
failed to have sufficient notice that the Board might consider Piedmont as a 
competing applicant and was therefore deprived of a fair opportunity to 
discredit Piedmont’s ability; and (3) that the Board’s findings that Piedmont 
was fit to serve were arbitrary and without support in the evidence. It 


*§2 Srat. 973 (1938), 49 U.S. C. § 401 et seq. (1940). 

? Southeastern States Case, 7 C. A. B. 863, 8 C. A. B. 585 and 716 (1947). 

* This difference may be noted in maps accompanying the opinion of the Court of 
Appeals. State Airlines, Inc. v. Civil Aeronautics Board, 174 F.2d 510, 513 (App. D. C. 
1949). 

‘Id. at 515. The Court of Appeals placed emphasis on the word modification. “We 
here rule, on the facts presented and uncontroverted, that no reasonable mind could 
conclude that the routes awarded in this case to Piedmont were merely a modification of 
the routes proposed by it.” 
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further held that it was without power to direct the Board to certify State. ° 
From this decision the Board, Piedmont, and State all sought review by 
petitions and cross-petition for certiorari. Held: Reversed. The application 
of Piedmont for particular routes was no limitation on the jurisdiction of 
the Board to award Piedmont other additional routes. Civil Aeronautics 
Board v. State Airlines, Inc., 338 U. S. 572, 70 Sup. Ct. 379 (1950). 

A novel question in the field of administrative law was presented to the 
Court in this case—namely, whether an administrative agency acting upon 
an application for certificate of convenience and necessity could require 
that the applicant, as a condition precedent to accepting certain routes ap- 
plied for, take additional routes as determined by that agency in the public 
interest. The decision of the Supreme Court, speaking through Mr. Justice 
Black, answered the question affirmatively. 

The Court held that the standard adopted by the Board, that the public 
interest be given a paramount consideration, was the correct standard. It 
was of the opinion that Congress intended to leave the Board free to work 
out application procedures reasonably adapted to fair and orderly admin- 
istration of its complex responsibilities. The only requirement, it decided, 
that was directly imposed by Congress was that the application be in writing 
and verified. ° 

The second ground of objection—that since State never considered 
Piedmont as a possible applicant for the routes awarded, it failed to produce 
available evidence and arguments to convince the Board that Piedmont was 
not fit and able to serve as a carrier on these routes—was admittedly “sub- 
stantial”; but the Court found that the Board had not neglected its responi- 
bility in this respect. The applications of both State .and Piedmont sought 
certificates in the same general area. Each argued against the other before 
the Board. In its argument and in its petition for reconsideration, State had 
not specified the nature of such additional evidence. These considerations, 
the Court concluded, were adequate to put State on sufficient notice that 
Piedmont was a competing applicant. It agreed with the Board that “the 
only practical approach that can be taken in cases of this type is to consider 
the applications, not with a view as to how an individual proposal would 
benefit the applicant . . ., but rather to consider the entire case with the ob- 


* Jd. at 518. The Court of Appeals based its conclusion on this issue on its inter- 
pretation of §10(e) of the Administrative Procedure Act requiring that the court 
“compel agency action unlawfully withheld,” and the ruling of the Supreme Court in 
Federal Communications Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 60 
Sup. Cr. 437 (1940). 

*“Application for a certificate shall be made in writing to the [Board] and shall be 
so verified, shall be in such form and contain such information, and shall be accompanied 
by such proof of service upon such interested persons, as the [Board] shall by regula- 
tion require.” 52 Srat. 973, 987 (1938), 49 U. S.C. 401(b) (1940). 
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jective of establishing a sound transportation pattern in the area involved.” * 
The Court held, further, that the Board’s conclusion was supported by sub- 
stantial evidence. 


This result seems commendable. It allows considerable flexibility to 
the administrative process, subject to the requirements of adequate notice 
and an opportunity to be heard. The tasks with which most federal ad- 
ministrative agencies are confronted are complicated. The Civil Aeronautics 
Board is an excellent illustration. It selects air carriers for lines that it feels 
should be established in the public interest. If the application of a particular 
company were the outer scope of an order of certification, it can be seen 
that the work of the Board would be unduly hampered. Under the present 
case the Board may consolidate hearings, where the lines to be awarded cover 
the same general area, and award such routes as it finds need to be estab- 
lished, to the air transport companies it finds best equipped to operate over 
these routes. ‘Thus, the Board’s freedom to describe routes and choose ap- 
plicants to handle them is circumscribed only by the previously mentioned 
requisites of notice and that each applicant be given an opportunity to be 
heard before the Board against the others. If the Board’s finding is based 
on substantial evidence, the courts will not interfere with it. 


There are courts, nevertheless, which have taken the contrary view in 
analagous situations and which ‘would probably assume a position contrary 
to that taken by the Supreme Court. Among these is the Supreme Court 
of Illinois. Its stand is indicated by its determination in Alton & Southern 
Railroad v. Illinois Commerce Commission.* In that case certain coal com- 
panies within twenty miles of East St. Louis filed a complaint with the Com- 
mission that the rate for hauling their coal to that place was unreasonable 
and discriminatory. They prayed that an order be entered directing the 
carriers to put into effect fair rates between the points of origin and East 
St. Louis. Other coal operators outside the twenty-mile zone intervened and 
joined with the carriers in opposing the reduction for nearby mines. Evi- 
dence was admitted without objection as to rates within a thirty-mile zone. 
After a hearing the Commission entered an order reducing the rate on coal 
shipments within a thirty-mile zone. The Illinois statute, just as the one in 
the principal case, required that the Commission’s investigations relative to 
rate reductions be based on a complaint in writing.°® In setting aside the 
Commission’s order, the Court emphasized, “The Commerce Commission 
can not enter a valid order which is broader than the written complaint 
filed in the case.” It held, in addition, that the Commission should have 
limited the evidence to the issue made by the complaint. That the Court 


"Civil Aeronautics Board v. State Airlines, Inc., 338 U. S. 572, 580, 70 Sup. Cr. 379, 
384 (1950). 

® 316 Ill. 625, 147 N. E. 417 (1925). 

*Iut. Rev. Srat., c. 1112/3, § 68 (1949). The statute involved in the Alton & 
Southern case was the forerunner of the present one. 
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still entertains this view is not in doubt, for in 1947 it reaffirmed this doc- 
trine in Black Hawk Motor Transit Co. v. Illinois Commerce Commission. 
In this case although the proceedings had continued over a year, it was held 
that the absence of any complaint was a fatal jurisdictional defect. 


The difference in result between the two Courts may be accounted for 
by the fact that the Supreme Court of Illinois has consistently followed a 
policy of strict construction of statutes establishing administrative agencies 
and prescribing the procedure to be followed by them, *! while the Supreme 
Court of the United States has interpreted acts of Congress so as not to con- 
fine federal administrative agencies to any rigid pattern in matters of pro- 
cedure and has not upset their determinations where no prejudicial error to 
any party was involved. * 


WIiiiaM B. DaAveNpPoRT 


ADMINISTRATIVE LAW—Doctrine of Primary Jurisdiction. (United 
States) 


A dispute arose between the Order of Railroad Telegraphers and the 
Brotherhood of Railway Clerks concerning the scope of their respective 
collective bargaining agreements with the Delaware, Lackawanna & Western 
Railroad Company. When efforts to settle the dispute failed, the Railroad 
filed suit for a declaratory judgment in a New York state court seeking 
an interpretation of both agreements. The court interpreted the agreements 
in favor of the Clerks’ union over objections to the jurisdiction of the court. 
The judgment was affirmed by the Court of Appeals of New York. On 
certiorari, the Supreme Court of the United States held: Judgment reversed. 
The jurisdiction of the National Railroad Adjustment Board is “exclusive”, * 
thereby rendering the New York courts powerless to interpret these agree- 
ments. Slocum v. Delaware, L. & W. R. Co., 339 U. S. 239, 70 Sup. Ct. 577 
(1950). ? 


20 398 Ill. 542, 76 N. E.2d 478 (1947). 

"Blackhawk Motor Transit Co. v. Illinois Commerce Commission, supra note 10; 
Kalman v. Walsh, 355 Ill. 341, 189 N. E. 315 (1934); People ex rel. Goldsbery v. Zoller, 
337 Ill. 362, 169 N. E. 228 (1929); Alton & Southern Railroad v. Illinois Commerce Com- 
mission, 316 Ill. 625, 147 N. E. 417 (1925); Matthiessen v. Ott, 268 Ill. 569, 109 N. E. 
260 (1915). 

® United States v. Pierce Auto Freight Lines, 327 U. S. 515, 66 Sup. Ct. 687 (1946); 
Tagg Bros. & Moorhead v. United States, 280 U. S. 420, 50 Sup. Ct. 220 (1930). 

* This refers only to jurisdiction of the Board in the first instance, and as pointed 
out by the Court in footnote 7 to its opinion, consideration of judicial review of action 
or inaction by the Board was expressly reserved. 

* Accord, Order of Ry. Conductors of America v. Southern Ry. Co., 339 U. S. 
255, 70 Sup. Cr.. 585 (1950), decided the same day as the Slocum case. 
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The decision in the Slocum case marks a new, though not unheralded, * 
application of the doctrine of “primary jurisdiction.” This doctrine, first 
announced in the case of Texas & Pacific Ry. v. Abilene Cotton Oil Co.,* 
precludes recourse to the courts where Congress has expressely or impliedly 
vested a particular administrative agency with “exclusive” jurisdiction over 
the matter in dispute.* Such an intent may be inferred from the functions 
of the administrative body and the purposes for which it was established— 
where the matters committed to the agency’s jurisdiction involve specialized 
experience and where a uniform pattern of regulation is desirable. 


The administrative agency involved in the instant case—the National 
Railroad Adjustment Board—was established pursuant to the enactment of 
the National Railway Labor Act as amended in 1934.° The amended Act 
represents the culmination of a long history of legislative efforts to provide 
a satisfactory means of encouraging and expediting the settlement of dis- 
putes between carriers and unions. The Act confers jurisdiction on the 
Board, insofar as this discussion is concerned, over disputes arising between 
carriers and employees “growing . . . out of the interpretation or application 
of (collective bargaining) agreements.”* The Board consists of thirty-six 
members, eighteen selected and paid by the carriers and eighteen by the 
national labor organizations of the employees. It is composed of four di- 
visions, each having jurisdiction over particular classes of employees, and 
each having an equal number of labor and management representatives. * 
Application to the appropriate division of the Board for disposition of a 
controversy will only lie after efforts at adjustment have been “handled in 
the usual manner up to and including the Chief Operating Officer of the 
carrier,” ® in accordance with the underlying purpose of the Act to furnish 
the maximum possible opportunity for voluntary settlement of disputes. 


The respondent railroad in the Slocum case relied chiefly on the case 
of Moore v. Illinois Central Railroad Co. in which the Supreme Court of 


* Missouri-Kansas-Texas R. Co. v. Randolph, 164 F.2d 4 (C. C. A. 8th 1947), cert. 
denied, 334 U. S. 818, 68 Sup. Cr. 1083 (1947); 44 Micu. L. Rev. 810 (1946); Order of 
Railroad Telegraphers v. New Orleans, Texas and Mexico Ry., 156 F.2d 1 (C. C. A. 8th 
1946), cert. denied, 329 U. S. 758, 67 Sup. Ct. 112 (1946). 

*204 U. S. 426, 27 Sup. Ct. 350 (1907). 

*In denying jurisdiction in state courts it must be shown that state action would 
conflict with national policy. California v. Zook, 336 U. S. 725, 69 Sup. Ct. 481 (1948). 

*48 Srat. 1185 (1934), 45 U.S. C. § 151 et seq. (1946). 

748 Srat. 1185 Sec. 3 (i) (1934), 45 U.S.C. § 153 (i) (1946). 

548 Srat. 1185 Sec. 3 (h) (1934), 45 U.S. C. § 153 (h) (1946): “Third division: 
To have jurisdiction over disputes involving station, tower, and telegraph employees, 
train dispatchers, maintenance-of-way men, clerical employees, freight handlers, express, 
station, and store employees, signal men, sleeping-car conductors, sleeping-car porters, 
and maids and dining car employees. This division shall consist of ten members, five of 
whom shall be selected by the carriers and five by the national labor organizations of 
employees.” 

*48 Srat. 1185 Sec. 3 (i) (1934), 45 U.S. C. § 153 (i) (1946). 

312 U. S. 630, 61 Sup. Ct. 754 (1941). 
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the United States held that an administrative finding was not a prerequisite 
to suit by a former employee against the railroad for wrongful discharge. In 
the opinion, Mr. Justice Black, who also wrote the majority opinion in the 
Slocum case, stated that “neither the original 1926 Act, nor the Act as 
amended in 1934, indicates that the machinery provided for settling dis- 
putes was based on a philosophy of legal compulsion.” *? ‘The implications 
of such language undeniably support the respondent’s position, and that the 
Moore decision was frequently interpreted to deny exclusive jurisdiction in 
the Railroad Adjustment Board is evidenced by both the language and 
decisions in state and federal courts. ?” 


But in deciding the Slocum case the Supreme Court regarded its de- 
cision in the case of Order of Railway Conductors v. Pitney * as controlling 
authority and limited the Moore case to its particular facts, saying that “a 
common-law or statutory action for wrongful discharge differs from any 
remedy which the Board has power to provide... .” ** In the Pitney case, 
the union sought an injunction in the federal district court to restrain an 
alleged violation of the Railway Labor Act, and a decision on the merits 
would have necessitated an interpretation of the collective bargaining agree- 
ments between the carrier and the two unions involved. The Supreme 
Court held that the district court “should exercise equitable discretion to 
give that agency (the Adjustment Board) the first opportunity to pass on 
the issue.” *° ‘The actual decision requiring the lower court to exercise its 
“equitable discretion” perhaps does not demand the result reached in the 
instant case, but in reaching its decision in the Pitney case the Court rea- 
soned that “the factual question is intricate and technical” and “an agency 
especially competent and specifically designated to deal with it has been 
created by Congress.”** Furthermore, as was aptly stated by Judge 
Desmond of the Court of Appeals of New York in his dissenting opinion in 
the Slocum case, “it does not seem to me to make any great difference 
whether we label this ‘want of jurisdiction’ or ‘abuse of discretion’.” *7 


Assuming that legally the decision in the instant case was not un- 
warranted, in view of the Pitney decision, it remains to consider the 
propriety of denying concurrent jurisdiction in the courts as to matters 


“ Moore v. Illinois Cent. R. Co., 312 U. S. 630, 635, 61 Sup. Ct. 754, 756 (1941). 

* Washington Terminal Co. v. Boswell, 124 F.2d 235, 249 (App. D. C. 1941), aff'd 
319 U. S. 732, 63 Sup. Cr. 1430 (1942); Evans v. Louisville & N. R. Co., 191 Ga. 395, 401, 
12 S. E.2d 611, 615 (1940). 

4 326 U.S. 561, 66 Sup. Cr. 322 (1945). 

*Slocum v. Delaware L. & W. R. Co., 339 U. S. 239, 244, 70 Sup. Ct. 577, 
580 (1950). 

* Order of Railway Conductors v. Pitney, 326 U. S. 561, 567, 66 Sup. Cr. 322, 
325 (1945). 

* Ibid. 

Slocum v. Delaware L. & W. R. Co., 299 N. Y. 496, 510, 87 N. E.2d 532, 
540 (1949). 


Fatt] CASE COMMENTS 463 


- 


cognizable by the Adjustment Board. The paramount purpose of the Rail- 
way Labor Act is “to avoid any interruption to commerce or to the opera- 
tion of any carrier engaged therein.” ** It was sought to accomplish this 
end by providing a means of settlement by a tribunal of qualified men. 
Seemingly the divisions of the Board were to furnish a means of reaching 
a mutually acceptable adjustment of each controversy as is shown by the 
fact that each division is equally divided between management and labor 
and that deadlocks can only be broken by the appointment of a referee. 
Whether or not the Board was intended to provide a further means of “con- 
ference table” conciliation, it is now apparent that proceedings before the 
Board have assumed an essentially judicial character. In over half the disputes 
before the Board, labor and management split evenly on all major issues and 
usually cannot agree on a choice of referees, requiring intervention by the 
National Mediation Board. *® The fact that so many cases, in effect, are not 
decided by the Adjustment Board, but rather by referees who may or may 
not be thoroughly acquainted with problems of railroading, has been urged 
as a factor against exclusive jurisidiction. 


Despite the practical objections which have been asserted, it seems that 
the Court acted wisely in requiring prior resort to the Board, and that the 
rights of all parties will be adequately protected. °° For some years indi- 
vidual employees were denied the right to air their grievances before the 
Board due to deadlocks and consequent inaction, but it has now been held 
that an individual does have a right to appear and be heard. ** Although 
in the Slocum case the Court expressly declined to consider the question of 
judicial review of inaction by the Board, it seems likely that mandamus 
would lie to require that body to take jusisdiction. The question of the 
technical competence of the referees who decide many of the cases may 
raise some doubt, and yet it is thought that in practice qualified men are 
selected. It must also be noted that the referee has the benefit of the experi- 
ence of the members of the division with which he is sitting, since all mem- 
bers participate in the disposition of each dispute. 


Consideration of most cases requires a clear understanding of the prac- 
tices and terminology peculiar to railroading, and for this reason alone 
judicial intervention would result in contrariety of opinion and a confused 
and unpredictable pattern of decisions. Non-uniformity of interpretation 
and its effect on carrier-union relations might seriously undermine if not 


48 Srat. 1185 Sec. 2 (1) (1934), 45 U.S.C. § 151 a (1) (1946). 

48 Strat. 1185 Sec. 3 (L) (1934), 45 U.S. C. § 153 (L) (1946). 

2“, . on the trial . . . the findings and order of the division of the Adjustment 
Board shall be prima facie evidence of the facts therein stated . . . .” 48 Stat. 1185 Sec. 
3 (p), 45 U.S.C. § 153 (p) (1946). 

3E. J. & E. Ry. Co. v. Burley, 325 U. S. 711, 65 Sup. Cr. 1282 (1945). It may be 
doubted, however, that an individual could often pursue this right to a favorable 
conclusion. 
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subvert the dominant purpose of the Railway Labor Act “to avoid any 
interruption to commerce or to the operation of any carrier engaged 
therein.” *? 

Cuarves I. Hopkins 


ADMINISTRATIVE LAW—Notice and Hearing under the Illinois Truck 
Act. (Illinois). 


The Department of Public Works and Buildings granted George Mor- 
row a certificate of convenience and necessity to operate a three-quarter 
ton truck as a local carrier hauling livestock and farm produce in a fifty 
mile radius from a base point at Joy, Illinois. In his application Morrow 
listed five carriers with whom the proposed service would compete, and 
they were given notice and an opportunity to appear at the hearing. Asche 
and seventy-one other carriers operating within this fifty mile zone then 
filed with the department a complaint alleging violation of the Illinois Truck 
Act! in that they were not served with notice of the application. Upon 
adverse decisions by the department and the Warren County Circuit Court, 
they appealed to the Illinois Supreme Court. Held: Affirmed. Com- 
plainants have no absolute right to notice either by statute or by rule of the 
department, and they were not necessary parties to the hearing on Morrow’s 
application. * Asche v . Rosenfield, 405 Il. 108, 89 N. E.2d 885 (1950). 


The scheme of regulation of transportation under the Public Utilities 
Act is one of regulated monopoly, even though by the terms of the Act 
the holder of a certificate of convenience and necessity does not have a 
monopoly in a given field. For example, in Chicago Bus Co. v. Chicago 
Stage Co.* an existing carrier, operating on Chicago’s north side, had such 
an investment and experience in the field that it was given a priority over 
another company when south side routes were awarded. In West Suburban 
Trans. Co. v. Chicago & W. T. Ry. Co.,* a bus route was denied because it 
would compete with an established street car line. The public convenience 
and necessity was there interpreted to mean “public” in its largest sense, 
i.e., benefits to a large segment of the population offered by a bus line were 
outweighed by the consideration of continued prosperity of the parallel 
street car line. This doctrine reached its full development in Egyptian 
Trans. System v. L. & N. R. R. Co.® That case involved the issuance of a 


*See note 18 supra. 

"Iu. Rev. Stat., c. 9514, § 240 (1947). 

* Complainants were not barred from reopening the case, but they failed to make a 
case under Sections 31, 32, or 40 of the Act. 

* Tui. Rev. Srat., c. 111 2/3, § 1 (1947). 

* 287 Ill. 320, 122 N. E. 477 (1919). 

* 309 Ill. 87, 140 N. E. 57 (1923). 

* 321 Ill. 580, 152 N. E. 510 (1926). 
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certificate to a bus company for operations to some extent parallel to and 
in competition with railroads already serving the area. In reversing an 
order of the commission awarding the bus company a certificate, the court 
said: * 
“To authorize an order of the Commerce Commission granting a certi- 
ficate of convenience and necessity to one carrier, though another is 
already in the field, it is necessary that it first appear that the existing 
utility is not rendering adequate service.” 


The Court further stated: * 
“Unless there is a showing that the utility in the field cannot supply the 


cheaper class of service, the commission is not authorized to permit a 
competing utility to come into the field.” 


This requirement of a showing of the existing carrier’s inability to furnish 
service has been followed as a substantive rule of law in the public utility 


field. ° 


This requirement had obvious ill effects on the growth of motor carriers 
in competition with the railroads, and when in 1939 the legislature enacted 
the present Truck Act, it intended to free the trucking industry from such 
a crippling restriction. Therefore, the Act took the regulatory power over 
trucks from the Commerce Commission and vested it in the Department of 
Public Works and Buildings. At the same time it adopted the following 
provision: *° 


“No application for a certificate . . . shall vest in any applicant a pre- 
scriptive right to operate over a specific route . . . .; nor shall any certi- 
ficate be deemed a grant of monopoly or of any exclusive privilege 
... or as a bar to the right of the department to grant a certificate to 
other carriers authorizing operation over the same or similar routes... . 
No certificate issued under the provisions of this section shall confer 
any proprietary or property rights in the use of the public highways.” 
(Italics added.) 


Compare this language with that of the Public Utilities Act involved in the 
Egyptian case: 1 
“No certificate of public convenience and necessity shall be construed 
as granting a monopoly or an exclusive privilege, immunity, or 
franchise.” 


In the Egyptian case the rights of the established carriers were found to be 
within the purpose and policy of the system of regulation; in the principal 


7 321 Ill. 580, 587, 152 N. E. 510, 512 (1926). 

5 321 Ill. 580, 589, 152 N. E. 510, 513 (1926). 

*Chicago & W. T. Ry. v. Commerce Comm., 383 Ill. 20, 48 N. E.2d 320 (1943), 
22 Int. Law Rev. 47 (1927) 

Tu. Rev. Srat., c. 954, § 245 (1947). 

"Tuy. Rev. Srat., c. 1112/3, § 56 (1947). 
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case the Court said that the complainants rights as competing carriers were 
entirely statutory and failed to mention the rule of the Egyptian case. 


Since only trucks were affected by the Illinois Truck Act and regula- 
tion of other forms of transportation was left under the jurisdiction of the 
Commerce Commission, it seems that Illinois now has two rules applying to 
the rights of existing carriers when a new service is contemplated—truckers 
have no right to oppose a new application because they are already operating 
in the area; other transportation companies do have a right to oppose a new 
facility in the area if that facility is anything except truck service. This is 
borne out by the case of Illinois Highway Trans. Co. v. Commerce Com- 
mission, ** decided the same day as the instant case. There, the Court, in 
reviewing orders granting and denying certificates of convenience and neces- 
sity, decided the rights of bus carriers and an electric railroad hinged on the 
application of the rule of the Egyptian case. 

What, then, are the rights of an existing trucker to oppose the applica- 
tion of an entrant into the field? Since the established carrier does not come 
within the Egyptian rule, he is not a necessary party and is not entitled to 
notice and hearing as a matter of right. The Act requires notice to be 
given the applicant and such other interested parties as the department may 
deem necessary.** It also allows any person to file a complaint alleging 
violations of the Act or of the rules of the department. ** Thus it appears 
that the right to oppose the application at the initial hearing depends en- 
tirely on the rules of the department, and failure to follow such rules would 
give the opponent cause to challenge the validity of the resulting order. 
By Section 32 he may file a complaint with the department to review any 
decision of the department that is unreasonable, but he must be affected by 
the decision. ** In the instant case the Court held that a showing that com- 
plainants were engaged in the trucking business in the same area under valid 
certificates was not enough to show that they were affected by the order. 


It therefore appears that existing truck lines may effectively oppose 
an application for a new certificate only at the discretion of the department 
or if the proposed service would be in direct competition with them. The 
result seems to be what the legislature had in mind when it passed the Act. 
Considering the small size of many of our trucking firms and their inability 
to pay the cost of lengthy and involved litigation, the decision seems ex- 
tremely fortunate. 

Tuomas S. SLy 


* 404 Ill. 610, 90 N. E.2d 86 (1950). 

* Tur. Rev. Srat., c. 954%, § 269 (1947). 
“Try. Rev. Stat., c. 95%, § 268 (1947). 
* Int. Rev. Stat., c. 95%, § 269. (1947). 
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~ CRIMINAL PROCEDURE—The Multiplicity and Duplicity Questions in 
Illinois Indictments. (\\linois). 


The defendant was indicted on three counts, each one charging him 
with forcibly breaking into a garage and stealing and carrying away two 
five-gallon cans of gasoline and one bicycle of the value of thirty dollars. 
After a plea of guilty, the court sentenced the defendant to the penitentiary 
for a term of not less than one year and not more than life, the sentence 
prescribed by law for burglary. The, defendant brought a writ of error 
based on the common law record only. As one of the errors for appeal, 
the defendant contended that the indictment charged two separate and 
distinct felonies in that it included a charge of both burglary and larceny. 
Held: Affirmed. While it is not proper to include separate and distinct 
felonies in the same count of an indictment, this Court has held that a count 
for burglary may be joined with a count for larceny in the same indictment, 
or both offenses may be joined in the same count when they arose out of 
the same transaction. People v. Britton, 405 Ill. 11, 90 N. E.2d 77 (1950). 


Duplicity i is the charging of two or more crimes in the same count, and 
multiplicity is the charging of two or more crimes in separate counts of the 
same indictment. Just when duplicity or multiplicity is error in a criminal 
case is constantly being litigated in Illinois. A defendant can be unduly 
prejudiced in his defense by having two crimes prosecuted against him at 
the same time. But where the State is attempting to prove a single trans- 
action, the fact that the proof of this single transaction proves two separate 
crimes will not hinder the defendant in his defense. Therefore, there is no 
reason to prohibit the joinder of apparently different crimes in the same in- 
dictment or count. 

Most of the litigation is centered about the issue of whether or not the 
State is alleging and attempting to prove more than one criminal trans- 
action. The answer to this question while ultimately one of fact can more 
readily be predicted by a knowledge of what has been held in the past to 
be a proper indictment. Thus, as in the principal case, it has been held 
proper to charge the defendant with burglary and larceny when both were 
committed by the same continuous acts.* The justification for the permis- 
sible joinder here is two-fold. First, as is generally true, the State is not 
sure of what specific crime the evidence will prove, and the defendant can 
show no prejudice because the State describes the same transaction in dif- 
ferent ways. Second, it is felt that, logically, proof that a felony was 
actually committed is evidence that the breaking and entering were com- 
mitted with the intent to commit that offense.* Larceny and receiving 


* People v. Butler, 405 Ill. 407, 91 N. E.2d 61 (1950); People v. Wheeler, 403 Ill. 78, 
84 N. E.2d 832 (1949); People v. Gillespie, 344 Ill. 290, 176 N. E. 316 (1931); People Vv. 
Moeller, 260 Ill. 375, 103 N. E. 216 (1913); Lyons v. People, 68 Ill. 271 (1873). 

*Lyons v. People, supra note 1. 
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stolen goods have been held to be properly joined in a single indictment. * 
The State here again is merely attempting to prove one criminal transaction 
and is not sure of the evidence. However, in Tobin v. People,* the Court 
felt that while the counts of larceny and receiving stolen goods were 
properly joined, that it was inconsistent to find the defendant guilty of both 
by a general verdict. The Court reasoned that the crimes clearly com- 
prehended separate acts, and therefore a defendant could not be guilty of 
both through the same transaction. Following similar reasoning, burglarly 
and receiving stolen goods may be joined, but a conviction of only one of 
the crimes is allowed. > 


Following a consistent pattern of reasoning that only one transaction is 
involved, the Court has held the following crimes were properly joined: 
robbery and larceny; * assault with intent to rob and burglary; ’ larceny as 
bailee and embezzlement; * larceny and embezzlement; ° obtaining money by 
false pretences and obtaining it by means of the confidence game; *° burglary 
and robbery, *' arson and burning goods to defraud an insurance company; * 
maintaining a nuisance, through the illegal sale of liquor, and illegal sale of 
liquor; ** assault with intent to murder one person and assault with intent to 
murder two persons; ‘* conspiracy to burn and burning. *° 


Different phases of the sex crimes have been held properly joined. An 
information charging the defendant with contributing to the delinquency 
of minor females by committing indecent and lascivious acts in presence of 
minors was not defective because it charged in one count misconduct with 
two minors; '* attempt at indecent liberties with an under age child and 
charges of taking such liberties were properly joined; '’ in a statutory rape 


*People v. Barnhill, 333 Ill. 150, 164 N. E. 154 (1928); People v. Kargula, 285 Ill. 
478, 121 N. E. 179 (1918); Andrews v. People, 117 Ill. 195, 7 N. E. 265 (1886); Bennet v. 
People, 96 Ill. 602 (1880). 

* 104 Ill. 565 (1882); accord, West v. People, 137 Ill. 189 (1891). 

*People v. Klapperich, 370 Ill. 588, 19 N. E.2d 579 (1939) (properly joined) ; 
People v. Turner, 256 Ill. App. 493 (3d Dist. 1930) (only one conviction allowed). 

* People v. Keene, 391 Ill. 305, 63 N. E.2d 509 (1945); People v. Pulliam, 352 Ill. 318, 
185 N. E. 599 (1933). 

"People v. Pulliam, supra note 6. 

* People v. Jasiecki, 301 Ill. 23, 133 N. E. 281 (1921). 

* Murphy v. People, 104 Ill. 528 (1882). 

* People v. Warfield, 261 Ill. 293, 103 N. E. 979 (1913); People v. Weil, 243 Ill. 
208, 90 N. E. 731 (1910). 

* People v. Pond, 390 Ill. 237, 61 N. F.2d 37 (1945); People v. Perrello, 350 Ill. 
231, 182 N. E. 748 (1932). 

* People v. Bernstein, 250 Ill. 63, 95 N. E. 50 (1911). 

* People v. Montgares, 347 Ill. 562, 180 N. E. 419 (1932); Gotchell v. People, 146 
lll. 175, 33 N. E. 757 (1893). 

“People v. Gotter, 357 Ill. 214, 191 N. E. 682 (1934). 

* Hoyt v. People, 140 Ill. 588, 30 N. E. 315 (1892). 

* People v. Fry, 403 Ill. 574, 87 N. E.2d 780 (1949). 
* People v. Sims, 393 Ill. 238, 66 N. E.2d 86 (1946). 
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~ case, the State need not elect upon which act of intercourse it will rely until 
the close of the evidence, evidence of the several acts being admissible to 
show the relationship of the parties as a corroborating factor; ** in a prosecu- 
tion for incest where the State relied on the act of a certain date, repetition 
of the act did not render the defendant guilty of different offenses and 
hence no election between the several acts was required. *® In all of these 
cases either only one transaction is being charged although described in 
several ways, or else separate acts are charged and the commission of one 
tends strongly to prove the crime charged. 


Where the statute creating the crime specifically allows the joinder 
of several transactions, such joinder is proper. Thus in People v. Brush *° 
the joinder of counts for the unlawful sale, unlawfully furnishing, and un- 
lawful possession of liquor on different dates was held not to be a misjoinder 
of offenses. Where several articles are stolen at one and the same time, it 
constitutes but one offense against the public; ** and if, in addition, the 
ownership of the articles is alleged to be in different people, the indictment 
still remains free from prejudicial duplicity. *° 

As contrasted with the cases previously discussed where the joinder 
was held permissible, there are numerous cases holding the joinder improper. 
Thus, an indictment for the confidence game, which charged the defendant 
in four separate counts with obtaining different sums of money at different 
times, was held to charge four separate and distinct offenses, and the State 
was required to elect on which one it would ask for a conviction where it 
could not be determined from the indictment that the different offenses 
charged had any connection with each other. ** In the embezzlement and 
larceny cases, the State is required to elect when unrelated acts of em- 
bezzlement are alleged.** In Kotter v. People*® where three separate 
forgeries were alleged, and the indictment showed on its face that each 
count was for a separate and distinct offense wholly disconnected from the 
others and not based on the same transaction, the Court held that the indict- 
ment should have been quashed or the State required to elect on which 
count it would proceed. 

The presumption is that the indictment charges only one transaction. 
In People v. Griffen ** where the different counts of the indictment charged 


* People v. Duncan, 261 Ill. 339, 103 N. E. 1043 (1913). 

* People v. Turner, 260 Ill. 84, 102 N. E. 1036 (1913). 

0 324 Ill. 261, 155 N. E. 34 (1927). 

* Waters v. People, 104 Ill. 544 (1882); Bennett v. People, 96 Ill. 602 (1880). 

* People v. Israel, 269 Ill. 284, 109 N. E. 969 (1915). 

* People v. Pelinski, 293 Ill. 382, 127 N. E. 746 (1920). 

*People v. Wolf, 358 Ill. 334, 193 N. E. 211 (1934); Kerr v. People, 110 Ill. 627 
(1884); Goodhue v. People, 94 Ill. 37 (1879). 

© 150 Ill. 441 (1894). 

*° 397 Ill. 456, 74 N. E.2d 691 (1947); accord, People v. Tinnell, 385 Ill. 537, 53 
N. E.2d 427 (1944). 
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offenses on different dates, it was held not to show affirmatively that they 
charged separate felonies. The time of the single offense may be laid at any 
time previous to the indictment during the period within which the of- 
fender could be prosecuted without unduly prejudicing such defendant in 
his defense. In this connection it should be noted that the State is not re- 
quired to elect nor is the court under a duty to compel election in the 
absence of a motion to that effect by the defendant. *” 


When the defendant is found guilty under an indictment charging two 
crimes such as burglary and larceny, there can be only one sentence im- 
posed or two sentences to run concurrently. ** This is consistent with the 
theoretical justification for allowing the joinder originally; actually only one 
criminal transaction has been proved, and only one sentence can properly 
be imposed. 

Where the State alleges conspiracies in various counts which are all 
part of one gencral conspiracy, it is not necessary to elect upon which act 
or conspiracy the State will rely.*® The general conspiracy is considered 
one transaction embracing all the subsidiary acts. Likewise where separate 
acts of embezzlement are part of one scheme they can be joined in one 
indictment. *° 


Similar reasoning concerning duplicity and multiplicity is found in the 
federal courts. Chandler v. United States *1 a recent federal case, followed 
the same principles as the embezzlement and conspiracy cases noted above 
and allowed one count to allege ten separate acts of treason. The Court 
reasoned that the ten acts were all in furtherance of his one crime of treason. 
The criminal transaction may include several acts, and one indictment can 
properly charge the defendant with their commission. 


The State may join misdemeanors of the same character in the same 
indictment, and the court may fix a separate punishment on each count on 
which there is a conviction. *? In Herman v. People ** the Court announced 


**People v. Jones, 291 Ill. 52, 125 N. E. 711 (1919); People v. Stine, 199 Ill. App. 
422 (1st Dist. 1916). 

* People v. Saxton, 400 Ill. 257, 79 N. E.2d 601 (1948); People v. McMullen, 400 
Ill. 253, 79 N. E.2d 470 (1948); People v. Ross, 391 Ill. 164, 62 N. E.2d 786 (1945); 
People v. Fitzgerald, 297 Ill. 264, 130 N. E. 720 (1921). See also People v. Myers, 397 
Ill. 286, 73 N. E.2d 288 (1947); People v. Love, 160 Ill. 501, 43 N. E. 710 (1896). 

* People v. Borrelli, 392 Ill. 481, 64 N. E.2d 719 (1946); People v. Harrison, 384 
Ill. 201, 51 N. E.2d 172 (1943); People v. Curran, 286 Ill. 302, 121 N. E. 637 (1919); 
People v. Munday, 280 Ill. 32, 117 N. E. 286 (1917). 

* People v. Heileman, 362 Ill. 322, 199 N. E. 792 (1936). 

*171 F.2d 921 (C. C. A. Ist 1949), cert. denied, 336 U. S. 918, 69 Sup. Cr. 640 
(1949). See also Ford v. United States, 273 U. S. 593, 47 Sup. Ct. 531 (1927); Crain v. 
United States, 162 U. S. 65, 16 Sup. Ct. 952 (1896). 

* People v. Player, 377 Ill. 417, 36 N. F.2d 729 (1941); see also Thomas v. People, 
113 Tl. 531 (1885). 

* 131 Dll. 594, 22 N. E. 471 (1889); accord, George v. People 167 Ill. 447, 47 N. E. 
741 (1899). 








Fav] CASE COMMENTS 471 
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_ that it would be proper to join counts charging misdemeanors with those 
charging felonies. At common law this was not proper. But the reason for 
the rule of non-joinder of felonies and misdemeanors was that persons 
charged with misdemeanors had certain advantages at their trials which 
were not allowed to those arraigned for felony, and it was deemed unjust 
to have the charge of felony take from those charged with misdemeanors 
these advantages. Today there is no such difference in treatment, and the 
rule properly disappeared with the reason. 


In considering just what charges can be joined in one indictment, it 
should be noted that while the charge of two different offenses growing out 
of the same transaction may be embraced in different counts of the same 
indictment, such different offenses may also be charged in different indict- 
ments. Thus in People v. Koblitz* the double jeopardy provision of the 
Constitution was held not to bar prosecution for robbery after conviction 
for kidnapping even if the offense arose out of the same transaction. 


Since prisoners want to be released, the litigation over multiplicity and 
duplicity is bound to continue in spite of the uniformity of contrary pre- 
cedent. Balancing fairness to the defendant with practical expediency, the 
Illinois Court has been able to reach consistently fair results in the cases as 
they have arisen. 


ARTHUR BRANTMAN 


HABITUAL CRIMINALS—Prior Conviction in Foreign Jurisdiction as 
First Offense under Illinois Statute. (Illinois). 


Charles A. Byrnes was found guilty of the crime of forgery by the 
jury in the Criminal Court of Cook County. He was sentenced to a term 
of fourteen years under the Habitual Criminal Act. The fact of Byrnes’ 
former conviction in Wisconsin for forgery went before the jury by stip- 
ulation and without objection. The sentence on the Wisconsin conviction 
was for not less than one nor more than four years in the House of Correc- 
tion for Milwaukee County, Wisconsin. On writ of error to the Illinois 
Supreme Court, held: Judgment reversed and remanded for new trial. The 
defendant may not stipulate as to a matter of law. Further, the Wisconsin 
conviction and sentence to a house of correction does not constitute im- 
prisonment in a penitentiary as required by the Illinois Habitual Criminal 
Act.1 Thus, there was an erroneous conclusion of law based on the stip- 
ulation which influenced the whole case and prejudiced the jury against the 
defendant to an extent amounting to a denial of due process. People v. 
Byrnes, 405 Ill. 103, 90 N. E.2d 217 (1950). 


* 401 Ill. 224, 81 N. E.2d 881 (1948). 
"Itt. Rev. Srat., c. 38, § 602 (1949). 
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The Court, through Justice Crampton, indicated in its opinion in the in- 
stant case that the Milwaukee House of Correction has been classed as a 
state reformatory within the terms of the Wisconsin repeater statute. ? 
Therefore, if the defendant had committed this second crime in Wisconsin, 
he would have been subject to the aggravated punishment imposed by the 
Wisconsin statute. In Illinois, however, a house of correction is merely a 
place provided by the county where convicted persons are required to labor 
for the county’s benefit during the term of their imprisonment; it is not a 
penitentiary or other state institution. * 

The defendant’s previous conviction for forgery in Illinois would have 
resulted in imprisonment in a penitentiary. * On this second prosecution for 
forgery, the punishment provided for in the Habitual Criminal Act could 
have been imposed. However, under a strict construction of the Habitual 
Criminal Act, the requisite of prior imprisonment in a penitentiary was not 
met, and the defendant was not subject to the additional penalty of that Law. 

The decision in the instant case is consistent with earlier Illinois de- 
cisions in placing a strict construction on the Habitual Criminal Act. * 
Further, it appears to be clearly established in Illinois that former convic- 
tions in either the courts of a foreign state® or the federal courts’ may 
constitute a first offense under the Illinois statute. This latter rule seems to 
represent the weight of authority,* although there are cases from other 
jurisdictions which appear to follow the contrary rule. 


Probably the most clear-cut case holding that a previous conviction in 
a foreign jurisdiction cannot constitute a first offense under a local habitual 
criminal staute is Lowe v. State,® decided by the Georgia Supreme Court 
in 1934. Here the court reasoned that since they did not take judicial cog- 
nizance of foreign statutes, they could not attribute to the legislature an 
intent “to give equal dignity to proof of a conviction in another jurisdiction 
to that which properly inheres in those of our own State, when it may be 
that in many of these States important rules of procedure, in criminal trials, 
are entirely different from those which our legislature has adopted for our 
government.” *° 


2 State v. Clementi, 224 Wis. 145, 272 N. W. 29 (1937). 

* People v. Stavrakas, 335 Ill. 570, 167 N. E. 852 (1929). 

‘Int. Rev. Srat., c. 38 § 279 (1949). This section provides a penalty for forgery 
of one to twenty years imprisonment in a penitentiary. 

* People v. Perkins, 395 Ill. 553, 70 N. E.2d 622 (1946); People v. Lund, 382 Ill. 213, 
43 N. E.2d 929 (1943). 

* People v. Casey, 399 Ill. 374, 77 N. E.2d 812 (1948); People v. Poppe, 394 Ill. 216, 
68 N. E.2d 254 (1946), cert. denied, 329 U. S. 798, 67 Sup. Cr. 485 (1946). 

"People v. Gavalis, 395 Ill. 409, 70 N. E.2d 589 (1946), cert. denied, 330 U. S. 845, 
67 Sup. Cr. 1087 (1947). 

®See 5 A. L. R2d 1109 (1949), and cases cited. 

*179 Ga. 742, 177 S. E. 240 (1934). There have been no subsequent decisions on 
this precise point in Georgia. 
* Id. at 743, 177 S. E. at 240. 
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, People v. Connor, *! a New York case decided in 1944, held that con- 

victions in New Jersey could not comprise a competent basis for the ap- 
plication of the New York repeater statute. But in People v. Foster, 
which was decided approximately a year after the Connor case, the court 
refused to follow the Connor decision, and in People v. Johnson, * the court 
stated that the Foster case had overruled the decision in People v. Connor. 
An earlier New York decision clearly agrees with the decisions in the cases 
of Foster and Jobnson.** In this previous case, a conviction of sodomy in 
a United States court martial was held to constitute a first offense under the 
New York repeater statute. The court indicated that the military courts 
were lawful tribunals established by the federal goverment and that the 
validity of the conviction was not influenced by the existing differences in 
the two courts’ procedures. 


The case of People v. Pagni** dealt with a section of the state prohibi- 
tion statute which provided for increased punishment for repeated viola- 
tions. The California court there held that the legislature contemplated 
only prior convictions which had been obtained in the state courts under 
the California statute, and a previous conviction under the federal statute 
was not such a prior conviction as intended by the legislature. On the other 
hand, a California case which dealt directly with the habitual criminal 
statute was decided in 1947. This case held a previous Pennsylvania judg- 
ment available for the purposes of imposing an enhanced penalty. ** 


The conflict on this issue, which exists in the courts of the various 
states and apparently in some courts of the same state, is illustrated by the 
cases discussed above. The Illinois decisions are consistent in adhering to 
the rule that previous convictions in foreign jurisdictions may constitute first 
offenses under the Illinois statute.** This consistency is maintained in the 
decisions which interpret that portion of the Illinois statute making previous 
imprisonment in a penitentiary a requisite to the imposition of the aggravated 
punishment. Imprisonment in a reformatory will not satisfy this require- 
ment, though the defendant could have been sentenced to the penitentiary 
for the crime; ?* the sentence must have resulted in actual imprisonment in a 
penitentiary. ’® Although a former conviction in a foreign jurisdiction may 


1182 Misc. 455, 46 N. Y. S2d 19 (1944). 

2184 Misc. 213, 53 N. Y. S2d 255 (1945), aff'd, 270 App. Div. 877, 62 N. Y. S.2d 
528 (1946), aff'd without opinion, 296 N. Y. 954, 73 N. E.2d 265 (1947). 

%76N. Y. S.2d 41 (1947). 

* People v. Wilson, 257 App. Div. 555, 13 N. Y. S.2d 749 (1939). 

* 69 Cal. App. 95, 230 Pac. 1001 (1924). 

% Ex parte Wolfson, 30 Cal.2d 20, 180 P.2d 326 (1947). 

See notes 6 and 7 supra. 

* People v. Perkins, 395 Ill. 533, 70 N. E.2d 622 (1946). 

* People v. Jagiello, 403 Ill. 623, 87 N. E.2d 785 (1949); People v. Boreman, 401 
Ill. 566, 82 N. E.2d 459 (1948), cert. denied, 336 U. S. 927, 69 Sup. Cr. 649 (1948); 
People v. Del Veawgo, 399 Ill. 243, 77 N. E.2d 668 (1948); People v. Hall, 397 Ill. 134, 
73 N. E.2d 405 (1947). 
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be used, by the instant decision the defendant must have been sentenced to 
a penitentary im that state in order for the conviction to constitute a first 
offense under the Illinois Habitual Criminal Act. 


D. J. McGarry 


INCOME TAX—Sale of a Partnership Interest. (Federal). 


The gain realized by an Illinois attorney on the sale of his interest in 
a law partnership was held taxable as ordinary income. On appeal, held: 
Reversed. This transaction was the sale of a capital asset? and the amount 
in excess of the taxpayer’s capital investment constituted capital gain not- 
withstanding that the interest sold included taxpayer’s proportionate share 
of accounts receivable and fees earned but not billed. Swiren v. Commis- 
sioner, 183 F.2d 656 (7th Cir. 1950). 


Tax treatment of the sale of a partnership interest has been fraught 
with inconsistencies and conflicting opinions. The Commissioner has vari- 
ously contended that such a transaction was a sale of a capital asset, or the 
sale of an interest in specific partnership assets, depending on whether the 
seller suffered a loss or realized a gain on sale of his interest. However, the 
courts now seem committed to treatment of the “partnership interest” as a 
capital asset separate and apart from the underlying assets of the business. ? 
Significantly, the Supreme Court has denied certiorari in two of the more 
recent cases.* That the partnership interest will generally be considered a 
capital asset is further substantiated by the fact that the Bureau has recently 
registered its acquiescence in the view established by the “overwhelming 
weight of authority.” * 


Characterization of the partnership interest as a capital asset in re- 
liance on the cited authority does not alone settle the problems inherent 


‘A partnership interest is treated as “property” within the meaning of § 117 (a) (1) 
of the Internal Revenue Code, and does not fall within the exceptions specified therein. 
53 Srat. 50 (1939), 26 U. S. C. § 117 (a) (1) (1946). 

*Commissioner v. Smith, 173 F.2d 470 (Sth Cir. 1949), affirming 10 TC 398 
(1948), cert. denied, 338 U. S. 818, 70 Sup. Cr. 61 (1949); Commissioner v. Long, 173 
F.2d 471 (Sth Cir. 1949), cert. denied, 338 U. S. 818, 70 Sup. Ct. 61 (1949); Commissioner 
v. Lehman, 165 F.2d 383 (2d Cir. 1948), cert. denied, 334 U. S. 819, 68 Sup. Cr. 1083 
(1948); U.S. v. Landreth, 164 F.2d 340 (5th Cir. 1947); Commissioner v. Shapiro, 125 
F.2d 532 (6th Cir. 1942); McClellan v. Commissioner, 117 F.2d 988 (2d Cir. 1941); Stil- 
genbaur v. Commissioner, 115 F.2d 283 (9th Cir. 1940); Dudley T. Humphrey, 32 
B. T. A. 280 (1935). This treatment of the sale of a partnership interest should be con- 
trasted with the sale of a sole proprietorship in which the transfer is treated as a sale 
of the underlying assets. Williams v. McGowan, 152 F.2d 572 (2d Cir. 1945). 

* Commissioner v. Smith, 173 F.2d 470 (Sth Cir. 1949), cert. denied, 338 U. S. 818, 
70 Sup. Ct. 61 (1949); Commissioner v. Long, 173 F.2d 471 (Sth Cir. 1949), cert. denied, 
338 U. S. 818, 70 Sup. Cr. 61 (1949). 

*G.C.M. 26379, 1950 Int. Rev. Butt. No. 10 at 4 (1950). 


~ CaaS oetica nae aia 
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in the Swiren decision, since a question arises which remains unanswered 
by the cases on which the majority rests its decision. Swiren’s interest in 
the partnership included a distributive share of certain unrealized partner- 
ship earnings to which the purchaser succeeded on sale. The question 
may be resolved to this: Where a partnership interest includes unrealized in- 
come, is the entire interest a capital asset, or is the transaction, in part, an 
assignment for consideration of a right to future income? ° 


In its acceptance of the view that the partnership interest is a capital 
asset, the Bureau expressly referred to the question posed above, saying that 
“payments made to a retiring partner which represent his distributive share 
of earnings for past services should be treated as ordinary income rather 
than the proceeds derived from a sale of his interest.”° The Swiren case 
therefore squarely opposes the Bureau’s position by holding that the entire 
gain on sale constitutes capital gain. 

Few cases directly bear on the question presented in the instant case, 
but there is authority which suggests a contrary result." In Helvering v. 
Smith ® the retiring member of a law firm received $125,000 for his interest 
in unrealized earnings for past services, and it was held taxable as ordinary 
income.*® Doyle v. Commissioner * held that on dissolution of a law part- 
nership the sum paid the taxpayer for his share in an unpaid fee owing the 
firm was not capital gain, but was ordinary income.*t The fact that these 
cases arose before the partnership interest had received such widespread 
judicial recognition as a capital asset may cast doubt on their authority as 
precedent. 


* The distinction referred to is illustrated by a comparison of McAllister v. Com- 
missioner, 157 F.2d 235 (2d Cir. 1946) and Hort v. Commissioner, 313 U. S. 28, 61 Sup. 
Ct. 757 (1941). 

*G.C.M. 26379, 1950 Int. Rev. Butt. No. 10 at 4 (1950). 

"Cf. Louis Karsch, 8 TC 1327 (1947); James W. McAfee, 9 TC 720 (1947). The 
dissenting judge in the Swiren case felt that the problem involved the doctrine of the 
Horst case. In Helvering v. Horst, 311 U. S. 112, 61 Sup. Ct. 144 (1940), the court 
announced that income was taxable to the one who earns it. Accord, Helvering v. 
Clifford, 309 U. S. 331, 60 Sup. Cr. 554 (1940); Lucas v. Earl, 281 U.S. 111, 50 Sup. Cr. 
49 (1930); but cf. Blair v. Commissioner, 300 U. S. 5, 57 Sup. Cr. 330 (1936). However, 
it is submitted that this doctrine should find no application here since it evolved from 
cases involving gift transactions and was influenced by revenue considerations not 
present here. 

*90 F.2d 590 (2d Cir. 1937). 

*In the Smith case the $125,000 was payment for a “sale of his partnership interest” 
but the partnership agreement provided that a retiring partner was to have no interest 
in the physical assets and was entitled only to payment for his share of the earnings. 
Judge Hand compared this with the sale of a right to dividends after they have been 
declared. Rhodes’ Estate v. Commissioner, 131 F.2d 50 (6th Cir. 1942). 

102 F.2d 86 (4th Cir. 1939). 

“Tt should be noted, however, that only one fee was involved and that the partner- 
ship had already been dissolved and was in process of liquidation. 
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Little authority has been found involving unrealized earnings which 
tends to sustain the Swiren decision, ** but some support may be found in 
analogous situations. The sale of corporate stock presents an apt compari- 
son. Although a corporation may have accumulated earned surplus avail- 
able for dividends, a sharcholder may sell his stock before a dividend is 
declared and report the entire sale price as proceeds from the sale of a 
capital asset.** In the Swiren case the disputed income was earned—but not 
realized for tax purposes—while Swiren was a member of the firm; whereas 
in the instance to be compared, the profit available for dividends was pro- 
duced by the corporation while the stock was held by the seller. A point 
of dissimilarity to be noted, however, is that in the case of the corporate 
stock the profits ultimately distributed to the purchaser as dividends had 
been taxed previously to the corporation. 

The interest of a life beneficiary under a trust is a capital asset for tax 
purposes and may be sold as such, although the interest sold is actually a 
right to future income. ** This may be compared with the sale of a partner- 
ship interest which includes a share in unrealized earnings, since the with- 
drawing partner transfers a right to partnership income which is to be real- 
ized in the future. 

Swiren v. Commissioner represents an extension of the “entity” theory 
of partnerships beyond its application in the cases on which the court relied 
for authority. The previous cases in characterizing the partnership interest 
as a capital asset recognized the partnership as an entity apart from the in- 
dividuals comprising the firm. However, in none of those cases was the 
court confronted with a question as to unrealized earnings. It may well be 
asked, therefore, whether the tax treatment should differ depending on 
whether the transferred interest includes realized or unrealized income. 


The salable value of Swiren’s membership in the partnership was derived 
chiefly from his interest in the accounts receivable and the unbilled fees, 
which may be considered tantamount to accounts receivable. There is 
ample authority which establishes that receivables are capital assets, ?° 
i.e., “property” not within the exceptions specified in § 117 (a) (1) of the 


*In William T. Jones, P-H 1944 TC Mem. Dec. {| 44, 028 the retiring member of a 
law firm received a certain sum in exchange for all his rights and interests in the 
partnership, including unrealized fees, and this amount was held taxable as capital gain, 
not ordinary income. 

*U. S. Treas. Reg. 111, § 29.22(a)-1 (1943); see W. P. Hobby, 2 TC 980 (1943). 

* McAllister v. Commissioner, 157 F.2d 235 (2d Cir. 1946); Bell’s Estate v. Com- 
missioner, 137 F.2d 454 (8th Cir. 1943); compare Hort v. Commissioner, 313 U. S. 28, 
61 Sup. Ct. 757 (1941) in which the court held that the amount received by a lessor 
for cancellation of the lease did not constitute proceeds from the sale of a capital as- 
set, but was a prepayment of future income. 

* Graham Mill & Elevator Co. v. Thomas, 152 F.2d 564 (5th Cir. 1945); Levy v. 
Commissioner, 131 F.2d 544 (2d Cir. 1942); Rockford Varnish Co., 9 TC 171 (1947). 
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Internal Revenue Code. ** Seemingly this would serve to support the de- 
cision in the Swiren case, since the proceeds from the sale of “capital as- 
sets” could hardly be termed ordinary income, whatever the treatment of 
the partnership interest. But here again in the cases which have held that 
accounts receivable are capital assets, the receivables which were the subject 
of sale did not represent unrealized ordinary income. Again it may be asked 
whether a distinction for tax purposes should be drawn where the subject of 
sale is a right to unrealized income. 

A consideration of some importance concerns the tax consequences 
which may result from the Swiren case and the tax consequences which 
might ensue were a contrary view adopted. Where the entire interest is 
treated as a capital asset, it is probable that on subsequent collection of fees 
the purchaser will be required to report as ordinary income the entire share 
to which the selling partner was originally entitled. One who purchases 
a right to income or other accounts receivable ordinarily is entitled to re- 
cover his capital outlay, reporting only the excess over cost as ordinary 
income; *? but here the partnership interest is to be treated as a capital as- 
set apart from the underlying assets of the business and it follows that the 
purchaser will not be entitled to reduce his gross income by allocating a 
cost basis to the transferred share in unrealized fees. This may be explained 
by another reference to the corporate stock analogy. When the purchaser 
receives the dividends which he has, in effect, “bought,” it is clear that the 
entire amount is ordinary income, the recipient not being permitted to treat 
any part of it as a return of capital. ’* The entire purchase price constitutes 
the taxpayer’s “basis” in the capital asset and the whole of the income pro- 
duced by that capital asset is ordinary income. If a part of the proceeds of 
sale were taxed to the withdrawing partner as ordinary income, it would 
seem that the purchaser should be entitled to recover the “cost” of the as- 
signed fees as a return of capital before reporting the excess as gross income. 
However, where the partnership interest is sold as a unit without itemization 
of the fees in which the seller has an interest, it is likely that the purchaser 
will be unable to attribute a cost basis to the specific fees as they are col- 
lected and therefore will be required to report the entire amount as or- 
dinary income. 

It is probable that an attorney who sells an individual practice will be 
required to report the proceeds of sale as ordinary income to the extent 
they represent his interest in unrealized fees, *° while under the Swiren rule 


© 53 Srat. 50 (1939), 26 U.S.C. § 117 (a) (1) (1946). 

"Frishkorn Real Estate Co., 15 B. T. A. 463, appeal dismissed, 51 F.2d 1077 (6th 
Cir. 1931). The amount received in excess of cost on collection of the account is 
treated as ordinary income because the collection does not constitute a “sale or 
exchange.” 
*U.S. Treas. Reg. 111, § 29.22(a)-1 (1943). 
* Cf. Raymond S. Wilkins, 7 TC 519 (1946). 
” Williams v. McGowan, 152 F.2d 572 (2d Cir. 1945). 
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a member of a law partnership is entitled to report the entire sale price of 
his interest as proceeds from the sale of a capital asset. This case, then, serves 
to import into the field of the personal service enterprise the anomalous tax 
distinction between the sole proprietorship and the partnership which has 
heretofore existed as to mercantile businesses. The practical considerations 
engendered by this distinction suggest that hereafter it would behoove the 
individual practitioner who contemplates “selling” his practice before re- 
tirement, to choose his successor and elevate him to the status of partner so 
that he will be in a position to purchase the retiring attorney’s partnership 
interest—including the unrealized fees. 


The future of the principle announced in the Swiren case cannot be 
predicted with certainty, but some of the considerations have been suggested 
which may be involved in its acceptance or rejection. *! 


Cuar es I. Hopkins, Jr. 


INCOME TAXATION—What Constitutes Payments Incident to a 
Divorce Decree under Section 22 (k) of the Internal Revenue Code. 
(Federal). 


On February 21, 1927, Mr. and Mrs. Cooper, having separated, entered 
into an agreement providing for her support. At the time of the agreement 
a divorce was contemplated. An interlocutory divorce decree was entered 
in California on June 10, 1927, and the decree became final on August :. 
1928. The agreement of February 21, 1927 was not mentioned in either 
decree. After a modification of the agreement in 1934, a new agreement 
was entered into on November 13, 1941. This agreement expressly rescinded 
the 1927 agreement as modified in 1934 and provided for payments of lesser 
amounts than required by the two earlier agreements. The petitioner did 
not report the payments received in 1942 and 1943 as income. The Com- 
missioner assessed a deficiency tax for those years. The tax court’ sustained 
the petitioner’s point of view, holding that “obviously” the agreement of 
November 13, 1941, was not incident to the decree entered about 14 years 
previously. On petition for review, held: Affirmed. The agreement 
claimed as “incident to” the divorce was made fourteen years after the 
divorce decree; the agreement it replaced was not mentioned in the decree; 
and moreover, even that previous agreement was specifically, in words, 
terminated by the new agreement. The original agreement could not have 
been enforced under the California decree. No matter what precise rule 


* Tt is understood that the Bureau has authorized application for certiorari in the 
Swiren case. 
* Miriam Cooper Walsh, 11 T. C. 1093 (1949). 
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may be applied in borderline cases, this agreement cannot be held to be 
incident to the divorce decree. Commissioner v. Miriam Cooper Walsh, 183 
F.2d 803 (D. C. Cir. 1950). 


Payments made by a divorced husband to his former wife under a 
divorce decree or under a written instrument incident to such divorce de- 
cree are deductible by him and reportable as part of her gross income. ? 
The principal case raises the question of just what can be done by way of 
modifying the amount of alimony payments after a divorce decree and still 
maintain their status as being “incident to” a divorce decree. It has been 
held that where the obligation is imposed by a decree, a subsequent volun- 
tary modification providing for payments not in excess of the payments due 
under the decree are still reportable as income by the wife and deductible 
by the husband. * It has also been held that a modification of an agreement 
incident to a divorce decree, but not incorporated in the decree, which in- 
creases the amounts of the payments cannot be used to increase the amount 
of the deductions allowed. This was true irrespective of the existence of an 
oral understanding at the time of executing the written “incident” agree- 
ment to subsequently increase the amounts payable. 


The court in the principal case did not discuss the question of whether 
or not the original agreement entered into in 1927 would be considered in- 
cident to the divorce. The facts as they are reported indicate that under the 
established construction the original agreement would have been considered 
incident to the divorce.* It was made in contemplation of a divorce after 
the parties had separated. Further, from the reasoning of the court, it 
must be assumed that the court was proceeding on the hypothesis that the 
original agreement was “incident”, and that while it was not binding under 
the decree of divorce, it did impose an enforceable contractual obligation. ° 
Otherwise the court could have disposed of the case simply by holding that 
when the original agreement is not incident to the divorce decree subsequent 
modifications are not. 


2 Int. Rev. Cope § § 22 (u) and 22 (k). 

*Comm’r v. Murray, 174 F.2d 816 (C. C. A. 2d 1949). 

‘Frederick S$. Dauwalter, 9 T. C. 580 (1947). 

*To determine whether an agreement is incident to a divorce decree, a factual 
analysis of each agreement is necessary. The following cases have held the particular 
agreement involved incident to the decree: Muriel Dodge Neeman, 13 T. C. 397 (1949); 
Jessie L. Fry, 13 T. C. 658 (1949); Thomas E. Hogg, 13 T. C. 361 (1949); George T. 
Brady, 10 T. C. 647 (1948); Tuckie G. Hesse, 7 T. C. 700 (1946). For a case holding 
the agreement not incident see Benjamin B. Cox, 10 T. C. 955 (1948), aff’d., 176 F.2d 
226 (C. C. A. 3d 1949). (Agreement entered into subsequent to divorce to induce wife 
not to contest a divorce obtained in another jurisdiction under circumstances which 
would impeach its validity in the domiciliary state.) 

°“, . . Generally speaking all agreements conditioned upon divorce are held to be 
void as against public policy ... but . . . a contract in settleemnt of claims for alimony 
is valid where there is no collusion to procure a divorce.” Dennison v. Dennison, 98 
N. J. Eq. 230, 130 Atl. 463 (1925). 
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The court refused to consider the revised payments as made incident to 
the divorce on several grounds, or, as the court phrased it, a combination of 
several grounds. First, in executing the agreement modifying the original 
agreements, the new instrument expressly purported to rescind the original 
agreement. This does not seem pertinent since any distinction between 
rescinding and modifying would bring into the law a useless technicality 
offering a new trap for the unwary taxpayer. The object of the subsequent 
agreement here was to reduce the existing liability, and the character of the 
new payments should not be made to hinge on whether the parties used the 
term modify or rescind. Secondly, the court indicated that the original 
agreement could not be enforced under the California decree. As the 
dissent pointed out, the past cases have not required that these agreements 
be enforceable by the decree or be mentioned therein.’ The congressional 
purpose of achieving uniformity * of treatment is accomplished only if “in- 
cident to” is not construed as “enforceable under” the decree; the differ- 
ence in the various states should not be controlling. If the court is requiring 
that any agreement must be enforceable under the decree before it comes 
within the purview of sections 22 (k) and 23 (u), it is reaching a conclusion 
contrary to that heretofore reached by other courts and one not justified by 
the language or history of the statute. The court remarks that the agree- 
ment was made fourteen years after the divorce. The time element should 
be irrelevant. If the original agreement is “incident to” the divorce decree, 
its modification reducing the amount of the payments should also be in- 
cident no matter how long afterward the modification occurs. 


This decision, in substance, makes it impossible for parties to de- 
crease the amounts of alimony payments without some court supervision 
where the original agreement though incident to the divorce is not in- 
corporated in the decree. If such voluntary agreements are made, the sub- 
sequent reduced payments will not qualify as payments under an agreement 
incident to a divorce decree. It is questionable whether Congress intended 
such a result. The purpose of requiring an agreement to be incident to a 
divorce decree was to remove the power of the husband to increase his 
alimony deductions as a matter of tax convenience. This justifies the im- 
position of a disability to increase the payments. But if financial conditions 
or other factors cause the parties to agree to a reduction in the amount of 
payments, this should not cause him to lose his right to a deduction. Fur- 


* Jessie L. Fry, 13 T. C. 658 (1949); Thomas E. Hogg, 13 T. C. 361 (1949); George 
T. Brady, 10 T. C. 1192 (1948); Robert Wood Johnson, 10 T. C. 647 (1948); Tuckie G. 
Hesse, 7 T. C. 700 (1946). (In all of these cases the agreements were not incorporated 
in the decrees). 

*“. . . In addition, the amended sections will produce uniformity in the treatment 
of amounts paid in the nature of or in lieu of alimony regardless of the variance in 
the laws of different states concerning the existence and continuance of an obligation to 
pay alimony .. .” H. R. Rep. No. 2333, 77th Cong., Ist Sess. (1942). 
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ther, a husband who is merely delinquent in his payments and pays only a 
part of what he is obligated to pay under an agreement incident to a divorce 
will receive the benefit of a deduction. But under the decision of the prin- 
cipal case, a husband who receives the consent of his wife to a reduction 
and then pays what he is legally obligated to pay will be denied a deduction. 


Murray v. Commissioner ® indicates that the Second Circuit would have 
reached a contrary result. The court there sustained any subsequent volun- 
tary agreements as long as they did not increase the amounts payable. In 
that decision the alimony payments were made binding under a decree of 
divorce. The fact that the agreement was incorporated into the decree 
should not distinguish the case from a situation such as in the principal case 
where there is a binding agreement clearly incident to a decree. The statute 
makes no such distinction. However, in the light of this decision the 
prudent taxpayer should incorporate any alimony obligations in the decree 
in order to have them qualify as deductions. 


ARTHUR BRANTMAN 


PROCESS—Service by Registered Mail on Non-resident Mail-order Insur- 
ance Association. (United States). 


The Travelers Health Association incorporated in Nebraska in 1904 as 
a non-profit association. From its sole office in Omaha, Nebraska, the or- 
ganization conducts a mail-order health insurance business hiring no agents, 
but depending on old members to recommend others who are solicited by 
mail from Omaha. Membership in the association is consummated by ac- 
ceptance of applications in Omaha. Certificates of membership are subject 
to return within ten days if not satisfactory. The business has been carried 
on in this fashion since 1904, and at the time of these proceedings the Asso- 
cation had some 800 Virginia members. Many sickness benefit claims of 
Virginia members have been investigated in Virginia. Proceeding under 
statutory authority,* the Virginia Corporation Commission ordered the 
Association to cease and desist solicitation or sales of certificates of member- 
ship to Viriginia residents unless and until it obtained authority in accord- 
ance with the “Blue Sky Law.” * The Association and its treasurer received 
service by registered mail, appeared specially at the hearing held by the 
Commission, objected to their alleged jurisdiction, and moved to set aside 


° 174 F.2d 816 (C. C. A. 2d 1949). 

*The manner of investigation did not appear from the majority opinion. The 
other opinions make no direct reference to this factor, though the dissent states that 
neither the Association nor its treasurer has ever been in Virginia. 

? Cope or VirciniA, § 13-137 (Michie, 1950). 

* Obtaining authority from the Commission requires that the applicant supply 
information concerning his solvency and agree that suits can be filed against him in Vir- 
ginia by service of process on the Secretary of State. Cope or Vireinia, § 13-128, 13- 
144 (Michie, 1950). 
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and quash service of summons. The Commission overruled the objection 
and the motion. The Virginia Court of Appeals affirmed the Commission’s 
order * and denied the Association’s contention that they were not doing 
business within the state and, therefore, that the statute violated the due 
process clause of the 14th Amendment. On appeal to the United States 
Supreme Court, held: Order affirmed. The continuing relationships created 
by the contracts made by the appellant with Virginia residents are sufficient 
to substantiate Virginia’s subjection of appellant to the jurisdiction of the 
Virginia Corporation Commission. The due process clause does not forbid 
a state to protect its citizens from the injustice which would result from 
permitting policyholders to seek redress only in some distant state where 
the insurer is incorporated. The statutory proceeding is “consistent with 
‘fair play and substantial justice’, and is not offensive to the Due Process 
Clause.” Travelers Health Ass’n v. Virginia, 339 U. S. 643, 70 Sup. Ct. 927 
(1950). 


This issue of the due process requirements necessary to give a court 
jurisdiction to render a judgment in personam against a non-resident also 
was involved in International Shoe Company v. State of Washington.® In 
that case, Chief Justice Stone stated for the Court: 


“... due process requires only that in order to subject a defendant to a 
judgment in personam, if he be not present within the territory of the 
forum, he have certain minimum contacts with it such that the mainte- 
nance of the suit does not offend traditional notions of fair play and 
substantial justice.” ° 


This well phrased though ill-defined test was applied in the instant case by 
the majority opinion (Mr. Justice Black). The majority concluded on the 
particular facts that the statutory proceeding which subjected the Associa- 
tion to the jurisdiction of the Virginia Corporation Commission was “con- 


,” 


sistent with ‘fair play and substantial justice’. 


Justice Douglas, concurring specially, felt that the specific situation 
should be dealt with in a more general manner. His inclination was to treat 
the Association’s Virginia members as “agents”, through whom the Associa- 
tion had actually entered the State. He concluded: “Where the corporate 
project entails the use of one or more people in the state for the solicitation 
of business, in my view it does no violence to the traditional concepts of 
due process to allow the state to provide protective measures governing 
that solicitation.” * 


* Travelers Health Ass'n v. Virginia, 188 Va. 877, 51 S. E.2d 263 (1949). The Vir- 
ginia Court apparently treated the case as being quasi-criminal, thus distinguishing it 
from Minnesota Commercial Men’s Ass’n v. Benn, 261 U. S. 140, 43 Sup. Cr. 293 (1923), 
on the ground that the latter involved a pecuniary civil judgment. 

* 326 U.S. 310, 66 Sup. Cr. 154, 161 A. L. R. 1057 (1945). 

* Id. at 316, 66 Sup. Cr. at 158. 

* Travelers Health Ass’n v. Virginia, 339 U. S. 643, 655, 70 Sup. Cr. 927, 933 (1950). 
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The dissent thought the appeal premature and would have dismissed it 
on that ground. Further, the dissent severely criticized the majority’s con- 
clusion that a judgment in personam “may be obtained, by the simple 
process of sending a registered letter, against a corporation whose agents 
have never been within the forum where suit is brought, or against a natural 
person who is not served within the state.” This decision is said to “allow 
the state to pull itself up by its own bootstraps.” * The dissent felt that a 
distinction should be maintained between the cases dealing with the existence 
of state power ° and those concerning the methods by which the state may 
enforce such power. 


Disregarding the relative merits of the various opinions summarized 
above, this decision appears to have completed a reversal of the original con- 
cept of the requisites necessary to constitute jurisdiction for the rendition of 
personal judgments. This gradual transition has passed through several 
stages. ’° Under the “power” theory it was necessary to serve an individual 
within the jurisdiction; ‘? the primary theory was that corporations could 
be sued only in the state of incorporation. ** Today, service of process on 
resident individuals may be had outside the state, ** and non-residents may 
be effectively served under certain circumstances.** The test as to valid 
service on non-resident corporations has evolved through the theories of 
“implied consent” ** and “presence” in the state *° to the “fair play and sub- 


* This reference was to the fact that the Association would be compelled to submit 
to substituted service on the Secretary of State in the future, having been “properly” 
reached by registered mail in this action. 

* Osborn v. Ozlin, 310 U. S. 53, 60 Sup. Ct. 758 (1940); Hoopeston Canning Co. v. 
Cullen, 318 U. S. 313, 63 Sup. Cr. 602, 145 A. L. R. 1113 (1943). The latter case in- 
volved property insurance; the decision hinged on the fact that the property was located 
in the state asserting jurisdiction. 

” Price, Service of Process on Unlicensed Insurers, 36 Itt. Bar J. 438. 

* McDonald v. Mabee, 243 U. S. 90, 37 Sup. Ct. 343 (1916); Pennoyer v. Neff, 95 
U. S. 714, 24 L. Ed. 565 (1877). 

*Bank of Augusta v. Earle, 38 U. S. 519, 10 L. Ed. 274 (1839); Scorr, Funpa- 
MENTALS OF ProcepuRE IN Actions AT Law 52 (1922). 

* Milliken v. Meyer, 311 U. S. 457, 61 Sup. Ct. 339, 132 A. L. R. 1357 (1940). 

™ Substituted service on non-resident motorists: Hess v. Pawloski, 274 U. S. 352, 
47 Sup. Ct. 632 (1927); Kane v. New Jersey, 242 U. S. 160, 37 Sup. Cr. 30 (1916). In 
Doherty & Co. v. Goodman, 294 U. S. 623, 55 Sup. Ct. 553 (1935), service on a non- 
resident selling securities by agent in Iowa was held valid. 

* Insurance Co. v. French, 59 U. S. 404 (1855); Scorr, FUNDAMENTALS OF PRo- 
CEDURE IN Actions AT Law 54 (1922). 

** Minnesota Commercial Men’s Ass’n v. Benn, 261 U. S. 140, 43 Sup. Cr. 293 (1923); 
Pembleton v. Illinois Commercial Men’s Ass’n, 289 Ill. 99, 124 N. E. 355 (1919), app'l 
dismissed, 253 U. S. 499, 40 Sup. Ct. 483 (1920); Peoples Tobacco Co. v. Am. Tobacco 
Co., 246 U. S. 79, 38 Sup. Ct. 233 (1918); Philadelphia & Reading Ry. Co. v. McKibbin, 
243 U. S. 264, 37 Sup. Cr. 280 (1917); International Harvester Co. v. Kentucky, 234 
U. S. 579, 34 Sup. Ct. 944 (1914); Green v. Chicago, B. & Q. Ry. Co., 205 U. S. 530, 
27 Sup. Cr. 595 (1907); Barrow Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Cr. 
526 (1897). 
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stantial justice” test referred to above. ** The instant case purports to apply 
the latter test with the result that valid service may be had against an indi- 
vidual who has never been within the jurisdiction and a corporation which 
has never had agents or owned property in the state. ** 


The instant decision goes beyond all the cases relied on by the majority. 
In International Shoe Company v. State of Washington, ? all contracts were 
consummated and all shipments were made from outside the state. How- 
ever, the corporation had paid agents within the state, one of whom was 
served personally in addition to the service by registered mail to the home 
office of the corporation. Neither Osborn v. Ozlin*® nor Hoopeston Can- 
ning Co. v. Cullen ** actually involved the issue of service of process on an 
unlicensed, non-resident company. As pointed out in the dissenting opinion, 
these cases dealt with the existence of state power to regulate the transaction 
of insurance business within the state, mot with the issue of how a state may 
proceed to enforce that power. That service by mail provides adequate 
and reasonable notice is well established. ** But while the validity of any 
type of service is a distinct question, it is dependent on the issue of whether 
the court has jurisdiction over the parties. A forum cannot acquire juris- 
diction merely by employing a proper type of service. Thus, the Court’s 
conclusion that service was proper hinged on their prior determination that 
Virginia had jurisdiction over the appellants “measured by the principles 
of the Osborn, Hoopeston, and International Shoe cases.” 


The Court resolved the theory of forum non conveniens against the 
Association. This may well be the proper conclusion, but there are several 
factors which weigh in the opposite direction. The Court indicated that 
Virginia members should not be compelled to sue for small claims in a 
distant jurisdiction. This is said to warrant Virginia’s jurisdiction over the 
Association. However, these members voluntarily associated with this non- 
profit organization; the Association’s plan for settlement of claims must have 
been satisfactory to them. Further, the Association, by this decision, may 
be compelled to subject itself to the jurisdiction of each state in which it 
has members. This added burden would undoubtedly result in a sizeable 


See note 6, supra. 

* Since the majority makes no reference to any actual entrance into Virginia by 
the Association, its treasurer, or any other of its agents, a presumption that they have 
never been inside the jurisdiction seems reasonable. As indicated in note 1, supra, the 
dissent states that there has been no actual presence within the state. 

* 326 U. S. 310, 66 Sup. Ct. 154, 161 A. L. R. 1057 (1945); see McBaine, Jurisdiction 
over Foreign Corporations: Actions Arising Out of Acts Done Within the Forum, 34 
Cau. L. Rev. 331 (1946). 

* 310 U. S. 53, 60 Sup. Cr. 758 (1940). 

* 318 U. S. 313, 63 Sup. Ct. 602, 145 A. L. R. 1113 (1943). 

* Mullane v. Central Hanover Bank, 339 U. S. 306, 70 Sup. Ct. 652 (1950); Hess 
v. Pawloski, 274 U. S. 352, 47 Sup. Ct. 632 (1927); Nelson v. Chicago, B. & Q. R. R. Co., 
225 Ill. 197, 80 N. E. 109 (1906). 
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. increase in administration and operating expenses of the Association. The 
members would ultimately bear this burden. It may be argued that this 
added expense would be more than compensated by the convenience of 
being able to sue the Association in their home state. This may be true. 
In view of the Association’s forty-six years of successful operation, however, 
it would seem that their settlement procedure has been satisfactory to the 
members. 


The “minimum contacts” which a non-resident must have with the state 
in order to render the state’s assertion of jurisdiction over him consistent 
with “traditional notions of fair play and substantial justice” are, by this 
case, the transacting of interstate business with residents of the state. Con- 
tacts could hardly be less and continue to exist. It seems unreason- 
able to allow a state to assert jurisdiction over a foreign corporation whose 
only contact with the state is the transaction of interstate business with resi- 
dents of the state, all legal aspects of the business being concluded outside 
the state borders. This rule is definitely beyond that which has developed 
in the non-resident motorist cases. ** ‘There, the individual or the corpora- 
tion’s agent must have been within the state and must have committed an 
act which has given rise to the proceeding in which jurisdiction is being 
asserted. 


A state’s interest in the protection of her residents may warrant the 
power and the enforcement sanction granted by this case, but it does not 
appear that the decision is in accord with the “traditional” concepts of 
“fair play and substantial justice.” ** 


D. J. McGarry 


>See note 14 supra. 


*It should be noted that the Court has a possible escape from the conclusion of 
the majority opinion. As pointed out in the dissent, there is some question as to whether 
any substantial rights of the Association have been violated by the issuance of the cease 
and desist order. The statutory remedy provided for a violation of the order is merely 
publication of the fact that the organization is doing business illegally in the state. Thus, 
if the Court were confronted with a personal money judgment against a non-resident 
individual procured by means of service by registered mail it might say that substantial 
rights had been violated to an extent constituting a denial of due process. However, 
in the writer’s opinion the Court would be compelled to uphold such a personal money 
judgment in order to be consistent with this result. Apart from the statutory remedy 
provided for violation of the cease and desist order, the Association would be subject to 
contempt proceedings for violation of the court decree. Such proceedings would be 
valid, being based on the violation of a decree declared valid by the United States 
Supreme Court. Contempt proceedings could be enforced in Virginia by garnishment 
of premiums due the Association from Virginia members. Further, Nebraska might 
necessarily have to enforce a contempt order, unless it was declared quasi penal, since 
there was no infringement of due process in obtaining the original order. 
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WITNESSES—Attorney-Client Privilege Does Not Apply to Practitioners 
Before Administrative Agencies. (Federal). 


The United Shoe Machinery Corporation, defendant in an antitrust 
suit, objected to the introduction of a number of exhibits on the ground that 
they were privileged attorney-client communications. The documents for 
which the privilege was claimed consisted of communications with the 
corporation’s independent lawyers, with the legal department of the corpor- 
ation, with the corporation’s patent department, and of the working papers 
of the patent department. Held: The communications between the corpora- 
tion and its independent lawyers and with the members of its own legal 
department were privileged if the advice solicited or given did not pertain 
to pure business matters, * and to the extent that such advicé was not based 
upon facts disclosed to the attorneys either by persons outside the corpora- 
tion or by public documents.* However, the communications between 
the corporation and its patent department, and the working papers of the 
patent department, did not fall within the scope of the attorney-client 
privilege. United States v. United Shoe Machinery Corporation, 89 F. 
Supp. 357 (D. Mass. 1950). 


Judge Wyzanski held the communications to the outside counsel were 
privileged notwithstanding the fact that the attorneys’ recommendations 
often consisted of policy and business advice as well as legal counsel. He 
thought that “it is in the public interest that the lawyer should regard him- 
self as more than predicter of legal consequences. His duty to society as 
well as to his client involves many relevant social, economic, political and 
philosophical considerations.” These same considerations were applied to 
advice rendered by the house counsel, inasmuch as the distinction between 
house counsel and outside counsel is not the nature of the advice given, but 
rather the fact that house counsel advises only one client. It would seem 
that the application of the privilege to these communications is essential to 
ensure proper performance of the lawyer’s function. Thus, the ruling of the 
court on these communications is in harmony with the social policy factors 
which led to the adoption of the privilege. 


While it seems that the same policy factors are present in regard to the 
communications between the corporation and the patent department, never- 


*For authority the court cites United States v. Vehicular Parking, 52 F. Supp. 751 
(D. Del. 1943). However, that case is not expressly in point, inasmuch as the attorney 
to whom the communications were made was also a director of the defendant corpora- 
tion. It was in this light that the court found the communications not to be privileged. 
Nevertheless, it seems settled that communications involving business advice, rather than 
legal advice, do not come within the scope of the privilege. See, e.g., Turner v. Turner, 
123 Ga. 5, 50 S. E. 969 (1905); Lifschitz v. O’Brien, 143 App. Div. 180, 127 N. Y. S. 
1091 (1911); Howe v. Stuart, 68 Misc. 352, 123 N. Y. S. 971 (1910); Gronewold v. 
Gronewold, 304 Ill. 11, 136 N. E. 489 (1922) (dictum). 

? See 8 WicMmore, Evipence § 2317 (3d ed. 1940). 
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. theless, the court refused to apply the privilege, basing its action on two- 
fold reasoning. It found, as a fact, that eight members of the patent depart- 
ment were not members of any bar and that thirteen other employees of the 
department were members of some bar, but not members of the bar of 
Massachusetts. * The remaining members of the department, including its 
head, were members of the bar of Massachusetts. Since it appeared that the 
Massachusetts attorneys in the department did substantially the same work 
as the twenty-one non-Massachusetts attorneys, the court felt it was per- 
suasive evidence that the communications were not within the scope of the 
privilege. * In order to reach this result, it was necessary to expressly hold 
that patent agents fall outside the privilege. This the court did on the 
authority of Brungger v. Smith,® a two paragraph decision handed down 
in 1892. In that case the court apparently gave little consideration to the 
social factors involved. Instead it refused to grant the privilege to a client 
of a patent agent on the basis of a succinct “Why, it’s never been done 
before!” type of argument that is all too frequent in judicial reasoning. ° 


The other aspect of Judge Wyzanski’s opinion is that the patent depart- 
ment spends more of its time in business matters than in application of the 
rules of law. “Unlike the independent lawyer,” he notes, “they are expected 
to have at the forefront of their considerations business judgment, corporate 
policy and technical manufacturing aspects of the shoe machinery in- 
dustry.” * Ergo, the patent department which mixes business considerations 
with its application of the patent laws is not in an attorney-client relation 
with the corporation; but the house counsel who mixes economic considera- 
tions with his application of all the rules of law does stand in an attorney- 
client relation with the corporation. The mere statement of the principle 
is its own refutation. 


The proper result will not be reached by reliance on an out-dated, ill- 
considered 1892 decision, nor will it be reached by setting an arbitrary limit 


* The fact that these employees are attorneys in other jurisdictions does not qualify 
them for the privilege in Massachusetts. There are no cases directly in point, but 
there is one Canadian case which held that the privilege did not apply to a Canadian 
lawyer in a Canadian trial in regard to a consultation which he had with his American 
client in New York. United States v. Mammoth Oil Company, [1925] 2 D. L. R. 966. 

*If all of the communications had gone through the head of the department the 
corporation could have claimed that the privilege applied to communications made to an 
attorney through his agents. However, most of the communications in question were 
made directly between members of the patent department and other employees of the 
corporation. 

°49 Fed. 124 (C. C. Mass. 1892). 

* Two other cases, one English and one Canadian, also held that the privilege does 
not extend to patent agents. Moseley v. Victoria Rubber Co., 55 L. T. 482 (Ch. Div. 
1886); McKercher v. Vancouver-Iowa Shingle Co., [1929] 4 D. L. R. 231. The reasoning 
of neither case is extensive. 

"Seemingly, the court is applying the “business advice” doctrine to all communica- 
tions made to the patent department. See note 1 supra. 
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as to the amount of business content that can be considered in conjunction 
with the legal points. The proper result can be attained only by considering 
the problem in the light of the basic policies upon which the attorney- 
client privilege is founded. It is easy to dispose of the matter by saying 
that the privilege extends to attorneys at law and not to attorneys in fact. 
Inasmuch as patent agents are attorneys in fact, it follows a priori that the 
privilege does not extend to them. But to advance such an argument is to 
lose sight of the fact that the attorney-client lla is no longer based on 
solicitude for the code of honor of the attorney.* Today the privilege is 
based on the principle that clients ought to be induced to communicate to 
their attorneys all facts necessary to obtain proper advice.*® In order to do 
so, the client ought to be free from the fear that the attorney will take the 
stand to testify as to those facts. Thus the question is: is it consistent with 
the logic of this principle to extend the privilege to clients of practitioners 
before administrative tribunals? 


Due to the complexities of modern society, there has been an ever- 
increasing number of controversies of a highly specialized nature. The 
settlement of these controversies requires an expertness in such things as 
technology, taxation, and government regulation both on the part of the 
arbiter and on the part of the representatives of the parties to the contro- 
versy. It is in this light of expertness and specialization that the administra- 
tive tribunals have grown and now continue to flourish. The client is not 
in need of a legal practitioner, but is in need of an expert administrative 
practitioner. ° Essentially, the work of the one is the same as the work of 
the other. Administrative hearings are usually guided by formal procedure, 
and many of the agencies have adopted the technical rules of evidence. 
Just as the law yer must be a member of the bar, so must the practitioners of 
many agencies be licensed before they are entitled to practice.’? Licensing 


*The privilege originated as a method of enabling the attorney to maintain his 
“honor as a gentleman.” See 8 WicMmore, Evipence § 2290 (3d ed. 1940); Radin, The 
Privilege of Confidential Communications Between Lawyer and Client, 16 Cauir. L. Rev. 
487 (1928). 

*See 8 Wicmore, Evivence § 2291 (3d ed. 1940). 

* The following agencies admit laymen to practice: Tax Court, Patent Office, De- 
partment of Labor (for proceedings under the Walsh-Healey Act), Federal Power 
Commission, Food and Drug Administration, Social Security Administration, Interstate 
Commerce Commission, National Labor Relations Board, Maritime Commission, Vet- 
eran’s Administration. 

* Of those agencies admitting laymen to practice, the following have adopted the 
rules of evidence as applied by the courts of the United States: Tax Court, Patent 
Office, Interstate Commerce Commission, National Labor Relations Board, and Mari- 
time Commission. Nearly all other agencies require that the evidence must be 
relevant and material in order to be admissible. 

* A roll of practitioners is maintained by the Tax Court, Patent Office, Interstate 
Commerce Commission, Maritime Commission, Veteran’s Administration. These agen- 
cies demand that the practitioners conform to the standards of ethical and professional 
conduct applicable to attorneys, and enforce this discipline by disbarment or suspension. 
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_ often entails an examination as to qualifications and as to character, ** and the 
taking of an oath.’* It would then appear that communications to these 
practitioners are generally made for the same purpose, and should be sur- 
rounded by the same safeguards, as are communications between attorney 
and client. 


Many commentators now disagree with the attorney-client privilege 
as such.** To them it is an anomaly which should be confined within its 
present limits, if not entirely abrogated. But for those who agree with the 
logic of the principle, consistency demands that the privilege be extended 
to clients of administrative practitioners. 


Burton R. RissMAN 


“The Tax Court, Patent Office, and Veteran’s Administration require written 
examinations. The Maritime Commission may require applicants to prove qualifica- 
tions at a hearing. 

* The Patent Office, Interstate Commerce Commission, and Maritime Commission 
require an oath. 

“See e.g. 7 BenrHaM, Works or BentHaM 474 (Bowrings ed. 1859); Morgan, 
Suggested Remedy for Obstructions to Expert Testimony by Rules of Evidence, 10 U. oF 
Cu. L. Rev, 285 (1943). 
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